Customs Bulletin 


Regulations, Rulings, Decisions, and Notices 
concerning Customs and related matters 


and Decisions 


of the United States Court of Customs and 
Patent Appeals and the United States 
Court of International Trade 


SEPTEMBER 16, 1981 


This issue contains 

T.D. 81-228 Through 81-236 

C.S.D. 81-191 Through 81-210 

Proposed Rule 

Recent Unpublished Customs Service Decisions 
C.A.D. 1269 

Appeal No. 81-8 

Slip Op. 81-75 

Protest Abstracts P81/146 Through P81/150 
Reap Abstracts R81/320 Through R81/322 
International Trade Commission Notices 


THE DEPARTMENT OF THE TREASURY 


U.S. Customs Service 





NOTICE 


The abstracts, rulings, and notices which are issued weekly by the 
U.S. Customs Service are subject to correction for typographical or 
other printing errors. Users may notify the U.S. Customs Service, 
Logistics Management Division, Washington, D.C. 20229, of any such 
errors in order that corrections may be made before the bound 
volumes are published. 


Tor sale by the Superintendent of Documents, U.S. Government Printing Office, Washing- 
ton, D.C. 20402. Price: $2.25 (single copy domestic) ; $2.85 (single copy foreign). 
Subscription price : $85.00 a year domestic ; $106.25 a year foreign. 





U.S. Customs Service 


Treasury Decisions 


(T.D. 81-228) 
Bonds 


Approval and discontinuance of Carrier’s Bonds, Customs Form 3587 
’ 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol “‘D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If the 
previous bond was in the name of a different company or if the surety 
was different, the information is shown in a footnote at the end of the 


list. 
Dated: August 26, 1981. 


Name of principal and surety 


ACME Fast Freight, Inc., 2335 New Hyde Park Rd., 
New Hyde Park, NY; motor carrier; Peerless Ins. 
Co. 

(PB 8/2/78) D 7/20/81 1 


Argo Transport Co., Ltd., 1570 Montarville, Boucher- 
ville, P.Q., Canada; motor carrier; The Continental 
Ins. Co. 


Atlantic Gulf Transport, Inc., 1325 N.W. 32nd Ave., 
Miami, FL; motor carrier; Fidelity & Deposit Co. of 
MD 


Briggs Transportation Co., 2360 W. County Rd C, St. 
Paul, MN; motor carrier; Fireman’s Fund Ins. Co. 
D 7/19/81 


Buckeye Pipe Line Co., P.O. Box 368, Emmaus, PA; 
pipe line; American Casualty Co. of Reading, PA 
(PB 6/24/66) D 6/9/81 2 


See footnotes at end of table. 





Date of bond 


July 15, 1981 


Sept. 24, 1980 


May 26, 1981 


May 21,1970 


June 9,1981 





Date of 
approval 


July 20, 1981 


26, 1970 


June 





Filed with district 
director/area 
director/amount 


St. Louis, MO 
$25, 000 


Ogdensburg, NY 
$50,000 


Miami, FL 
$25,000 


Minneapolis, MN 
$25,000 


New York Seaport 
$50,000 
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Name of principal and surety 


John Cassidy & Sons, Inc., 7301 N.W. 36th Court, 
Miami, FL; motor carrier; Peerless Ins. Co. 


Collins Moving Systems, Inc., 904 W. Morgan St., 
Kokomo, IN; motor carrier; Fidelity & Deposit Co. 
of MD 


Edgar M. Douthitt dba: EMD, 520 27th Ave., NE, 


Great Falls, MT; motor carrier; St. Paul Fire & 
Marine Ins. Co. 
D 7/3/81 


The A. W. Fenton Co., Inc., 6565 Eastland Rd., Cleve- 
land, OH; freight forwarder; St. Paul Fire & Marine 
Ins. Co. 


Global Moving & Storage, Inc., dba: Global Freight 
Container Service, 7901 First Ave., Seattle, WA; 
motor carrier; National Surety Corp. 


Inco Express, Inc., 3600 S. 124th, Seattle, WA; motor 
carrier; St. Paul Fire & Marine Ins. Co. 


Howard Martin, Inc., 3101 New Haven Ave., Fort 
Wayne, IN; motor carrier; U.S. Fidelity & Guar- 
anty Co. 

D 7/14/81 


Mercury Tanklines Ltd., Box 3500, Calgary, Alberta, 
Canada; motor carrier; Great American Ins. Co. 
D 2/25/72 


Northwesterr 


P&D Transportation, Inc., Connell Highway, New- 
port, RI; motor carrier; The Home Indemnity Co. 
D 7/17/81 


Piggyback Transportation 
Shelby St., 


Service, Inc., 3000 S. 
P.O. Box 662, Greenwood, IN; motor 
carrier; Mid-Century Ins. Co 


Rapid Air Freight, Inc., Akron-Canton Airport, 
North Canton, OH; motor carrier; The Buckeye 
Union Ins. Co. 

(PB 2/4/77) D 7/27/81 


Rogers & Brown Custom Brokers, Inc., P.O. Box 937, 
Greer, SC; motor American 
Ins. Co. 


carrier; Motorists 


Armando §S. Saenz, 806 N. Cage, Pharr, TX; motor 
carrier; Lawyers Surety Corp. 
D 7/21/81 


See footnotes at end of table. 


Trucking Inc., 26807 Carnaby Way, 
Kent, WA; motor carrier; Washington International 
Ins. Co. 





Date of bond 


June 24, 1981 


June 29, 1981 


Dec. 19, 1978 


July 7,1981 


May 


1, 1981 


May 21,1981 


Jan. 14,1972 


Mar. 31, 1970 


May 28, 1981 


Aug. 28, 1968 


June 29, 1981 


July 7, 1981 


July 8, 1981 


Oct. 20,1975 


July 


June 


July 20, 





Date of 
approval 


July 17,1981 


July 20,1981 


Dec. 20, 1978 


8, 1981 


16, 1981 


17, 1981 


4, 1972 


26, 1971 


1975 





Filed with district 
director/area 
director/amount 


Miami, FL 
$25,000 


Cleveland, OH 
$50,000 


Great Falls, MT 
$25,000 


Cleveland, OH 
$100,000 


Seattle, WA 
$25,000 


Seattle, WA 
$50,000 


Cleveland, OH 
$35,000 


Great Falls, MT 
$60,000 


Seattle, WA 
$25,000 


Providence, RI 
$40,000 


Cleveland, OH 
$50,000 


Cleveland, OH 
$50,000 


Charleston, SC 
$50,000 


Laredo, TX 
$25,000 
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Name of principal and surety 


Sharron Motor Lines, Inc., 3730 First Ave., S. Bir- 
mingham, AL; motor carrier; Aetna Casualty & 
Surety Co. 


Thames Valley Trucking Inc., P.O. Box 190, Parkhill, 
Ontario, Canada; motor carrier; Hartford Fire 
Ins. Co. 


Towpich Express Lines, Ltd., 2840 58th Ave., S.E., 
Calgary, Alberta, Canada; motor carrier; Royal Ins 
Co. of America 


Transport Robert (1973) Ltd., 130 Ist Ave., C.P. 39, 
Rougemont, P.Q., Canada; motor contract carrier; 
The Continental Ins. Co. 


Westfair Air Services, Inc., 575 Connecticut 
Norwalk, CT; motor carrier; Bridgeport, CT; St 
Paul Fire & Marine Ins. Co. 

D 9/4/74 


Withers Transfer & Storage of Coral Gables, Inc., 
357 Almeria Ave., Coral Gables, FL; 
motor carrier; Fidelity & Deposit Co. of MD 


Ave.,} 


Date of bond 


July 28, 


Jan. 30, 


May 13, 


May 12, 


Dec 17, 1980 








1 Surety is Sentry Ins. a Mutual Co. 


Date of 
approval 


Aug. 3, 


July 27, 


July 24, 





» 1981 


3 


Filed with district 
director/area 
director/amount 


Mobile, AL 
$25,000 


1 


Detroit, MI 
$50,000 


Great Falls, MT 
$25,000 


| Ogdensburg, NY 
$25,000 


| Bridgeport, CT 
$25,000 





Miami, FL 
| $25,000 


2 Principal is Buckeye Pipe Line Co. and Long Island Pipe Line Corp.; Surety is Federal Ins. Co. 


BON-3-03 


Gerorce C. STEUART 
(For Marilyn G. Morrison, Director, 
Carriers, Drawbacks and Bonds Divisions). 


(T.D. 81-229) 


Cotton and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products manufactured 


or produced in Sri Lanka 


There is published below a directive of April 9, 1981, received 
by the Commissioner of Customs from the Chairman, Committee 


for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton and manmade fiber textile products in certain 
categories manufactured or produced in Sri Lanka. This directive 
amends, but does not cancel, that Committee’s directive of Septem- 


ber 9, 1980 (T.D. 80-258). 
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This directive was published in the Federal Register on April 10, 
1981 (46 FR 21407), by the Committee. 


(QUO-2-1) 
Dated: August 31, 1981. 


Wituram D. Styne 
(For Richard R. Rosettie, Actirg Director, 
Duty Assessment Division). 


U.S. DEPARTMENT oF CoMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., April 9, 1981. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF C JsToOMs, 
Department of the Treasury, 
Washington, D.C. 


Dear Mr. Commissioner: On September 9, 1980, the Chairman, 
Committee for the Implementation of Textile Agreements directed 
you to prohibit entry during the twelve-month period beginning on 
May 1, 1980 and extending through April 30, 1981 of cotton and 
man-made fiber textile products, produced or manufactured in Sri 
Lanka, in excess of designated levels of restraint. The Chairman 
further advised you that the levels of restraint are subject to 
adjustment.' 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool 
and Man-Made Fiber Textile Agreement of July 7, 1980, between 
the Governments of the United States and Sri Lanka; and in ac- 
cordance with the provisions of Executive Order 11651 of March 3, 
1972, as amended by Executive Order 11951 of January 6, 1977, 
you are directed to prohibit, effective on April 13, 1981 and for the 
twelve-month period beginning on May 1, 1980 and extending through 
April 30, 1981, entry into the United States for consumption and 
withdrawal from warehouse for consumption of cotton and man- 


1 The term “adjustment” refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of July 7, 1980, between the Governments of the United States and Sri Lanka, which 
provide, in part, that: (1) sp cific limits may be exceeded by not more than seven percent of their square 
yards equivalent total in any agreement period and sublimits of specific ceilings may be exceeded by not 
more than ten percent within the overall specific limits: (2) specific limits and sublimits may be increased 
for carryover and carryforward up to 11 percent of the applicable category limit or sublimit; and (3) admin- 


istrative arrangements or adjustments may be made to resolve minor problems arising in the implementa- 
tion of the agreement. 
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made fiber textile products in Categories 348 and 340/341/640/641, 
produced or manufactured in Sri Lanka, in excess of the following, 
adjusted levels of restraint: 


Category Adiusted 12-mo level of restraint ! 
348 226,000 dozen. 

340/341/ 1,132,814 dozen of which not more 
640/641 than 385,000 dozen shall 
be in Cat. 340; not more 
than 360,000 dozen shall 
be in Cat. 341; not more 
than 80,000 dozen shall 
be in Cat. 640; and not 
more than 342,814 dozen 

shall be in Cat. 641. 


The actions taken with respect to the Government of Sri Lanka 
and with respect to imports of cotton and man-made fiber textile 
products from Sri Lanka have been determined by the Committee 
for the Implementation of Textile Agreements to involve foreign 
affairs functions of the United States. Therefore, these directions 
to the Commission of Customs, which are necessary for the imple- 
mentation of such actions, fall within the foreign affairs exception 
to the rule-making provisions of 5 U.S.C. 553. This letter will be 
published in the Federal Register. 

Sincerely, 
Pau T. O’Day 
Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 81-230) 


Cotton, Wool and Manmade Fiber Textile Products—Restriction 
on Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products manu- 
factured or produced in Korea 


There is published below a directive of August 11, 1981, received 
by the Commissioner of Customs from the Chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 


on entry of cotton, wool, and manmade fiber textile products in 
certain categories manufactured or produced in Korea. This directive 


1 The levels of restraint have not been adjusted to account for any imports after April 30, 1980. 
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amends, but does not cancel, that Committee’s directive of Decem- 
ber 23, 1980 (T.D. 81-134). 
This directive was published in the Federal Register on August 14, 
1981 (46 FR 41128), by the Committee. 
(QUO-2-1) 


Dated: August 31, 1981. 
Wituiam D. Stiyng, 
(For Richard R. Rosettie, Acting Director, 
Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., August 11, 1981. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CusToMs, 
DEPARTMENT OF THE TREASURY, 
Washington, D.C. 

Drar Mr. Commissioner: On December 24, 1980, the Chairmen, 
Committee for the Implementation of Textile Agreements, directed 
you to prohibit entry for consumption, or withdrawal from ware- 
house for consumption during the twelve-month period beginning 
on January 1, 1981 and extending through December 31, 1981 of 
cotton, wool and man-made fiber textile products in certain specified 
categories, produced or manufactured in the Republic of Korea, 
in excess of designated levels of restraint. The Chairman further 
advised you that the levels of restraint are subject to adjustment.' 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of December 23, 1977, as amend- 
ed, between the Governments of the United States and the Republic 
of Korea; and in accordance with the provisions of Executive Order 
11651 of March 3, 1972, as amended by Executive Order 11951 of 
January 6, 1977, you are directed to prohibit, effective on August 
17, 1981, to amend the twelve-month levels of restraint established 


1 The term “adjustment” refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of December 23, 1977, as amended, between the Governments of the United States and 
the Republic of Korea, which provide, in part, that (1) within the aggregate and applicable group limits, 
specific levels of restraint may be exceeded by designated percentages; (2) these same levels may be in- 
creased for carryover and carryforward up to 11 percent of the applicable category limit; (3) administrative 
arrangements or adjustments may be made to resolve minor problems arising in the implementation of 
the agreement. 
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for Group I (Categories 300-320, 330, 360-369, 600-627, 630 and 
665-669) and Categories 444, 640pt., and 641 to the following: 


Category Amended 12-mo level of restreint 2 
300-320, 330, 360- 162,478,778 square yards equivalent. * 
369, and 600-627, 
630, 665-669 
444 4,531 dozen. 
640 ? 1,678,668 dozen. 
641 1,044,513 dozen. 


You are further directed, effective on August 17, 1981, to amend the 
directive of December 24, 1980 to prohibit entry for consumption, or 
withdrawal from warehouse for consumption, of textile products in 
Categories 353/354/653/654, produced or manufactured in the Re- 
public of Korea and exported during the twelve-month period which 
began on January 1, 1981 in excess of 206,908 dozen.‘ 

Textile products in Categories 353/354/653/654 which have been 
exported to the United States prior to January 1, 1981, shall not be 
subject to this directive. 

Textile products in Categories 353/354/653/654 which have been 
released from the custody of the U.S. Customs Service under the 
provisions of 19 U.S.C. 1448(b) or 1484(a)(1)(A) prior to the effective 
date of this directive shall not be denied entry under this directive. 

In carrying out the above directions, the Commissioner of Customs 
should construe entry into the United States for consumption to 
include entry for consumptior into the Commonwealth of Puerto 
Rico. 

The actions taken with respect to the Government of the Republic 
of Korea and with respect to imports of cotton, wool and man-made 
fiber textile products from the Republic of Korea have been deter- 
mined by the Committee for the Implementation of Textile Agree- 
ments to involve foreign affairs functions of the United States. There- 
fore, these directions to the Commissioner of Customs, which are 
necessary for the implementation of such actions, fall within the foreign 
affairs exception to the rule-making provisions of 5 U.S.C. 553. This 
letter will be published in the Federal Register. 

Sincerely, 
Paut T. O. Day, 
Chairman, Committee for the 
Implementation of Textile Agreements. 
2 The levels of restraint have not been adjusted to reflect any imports after December 31, 1980. 


3 In Category 640, all TSUSA numbers except 380.0455, 380.8431 and 380.8433. 
‘ The level of restraint has not been adjusted to reflect any impcrts after December 31, 1980. 


352-988 0 - 81 - 2 
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(T.D. 81-231) 


Cotton and Manmade Fiber Textile Products—Restrictions on Entry 


Restriction on entry of cotton and manmade fiber textile products manufactured 
or produced in Sri Lanka 


There is published below a directive of April 27, 1981, received 
by the Commissioner of Customs from the Chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton and manmade fiber textile products in specified 
categories manufactured or produced in Sri Lanka. 

This directive was published in the Federal Register on May 1, 
1981 (46 FR 24618), by the Committee. 

(QUO-2-1) 
Dated: August 31, 1981. 
Wituram D. Styne, 
(For Richard R. Rosettie, Acting Director, 
Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., April 27, 1981. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commisstoner: Under the terms of the Arrangement 
Regarding International Trade in Textiles done at Geneva on Decem- 
ber 20, 1973, as extended on December 15, 1977; pursuant to the 
Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement of 
July 7, 1980, as amended, between the Governments of the United 
States and Sri Lanka, and in accordance with the provisions of Execu- 
tive Order 11651 of March 3, 1972, as amended by Executive Order 
11951 of January 6, 1977, you are directed to prohibit, effective on 
May 1, 1981 for the twelve-month period extending through April 30, 
1982 entry into the United States for consumption and withdrawal 
from warehouse for consumption of cotton and man-made fiber textile 
products in Categories 331, 334, 335, 340, 341, 348, 640 and 641 in 
excess of the following levels of restraint: 
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Category 12-mo level of restraint 

331 749,000 dozen pairs. 

334 146,000 dozen. 

335 107,000 dozen. 

340/341/640/641 1,230,500 dozen of which not more than 
374,500 dozen shall be in 
Category 340; not more 
than 385,200 dozen shall be 
in Category 341; not more 
than 85,600 dozen shall be 
in Category 640; and not 
more than 385,200 dozen 
shall be in Category 641. 

348 202,000 dozen. 


In carrying out this directive, entries of textile products in the 
foregoing categories, except Category 334, which have been exported 
to the United States on and after May 1, 1980 and extending through 
April 30, 1981, shall, to the extent of any unfilled balances, be charged 
against the levels of restraint established for such goods during the 
twelve-month period which began on May 1, 1980 and extended 
through April 30, 1981. In the event that the levels of restraint estab- 
lished for that period have been exhausted by previous entries, such 
goods shall be subject to the levels set forth in this letter. Textile 
products in Category 334 which have been exported before May 1, 
1981 shall not be subject to this directive. 

Cotton textile products in Category 334 which have been released 
from the custody of the U.S. Customs Service under the provisions 
of 19 U.S.C. 1448(b) or 1484(a)(1)(A) prior to the effective date of 
this directive shall not be denied entry under this directive. 

The levels set forth above are subject to adjustment in the future 
according to the provisions of the bilateral agreement of July 7, 1980, 
as amended, between the Governments of the United States and Sri 
Lanka, which provide, in part, that: (1) specific limits may be ex- 
ceeded by not more than 7 percent of their square yards equivalent 
total in any agreement period and sublimits of specific ceilings 
may be exceeded by not more than 10 percent within the overall 
specific limit; (2) specific limits may be increased for carryover and 
carryforward up to 11 percent of the applicable category limit or 
sublimit; and (3) administrative arrangements or adjustments may 
be made to resolve minor problems arising in the implementation of 
the agreement. Any appropriate adjustments under the provisions of 
the bilateral agreement, referred to above, will be made to you by 
letter. 
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A detailed description of the textile categories in terms of T.S.U.S.A. 
numbers was published in the Federal Register on February 28, 1980 
(45 FR 13172), as amended on April 23, 1980 (45 FR 27463), Au- 
gust 12, 1980 (45 FR 53506), and December 24, 1980 (45 FR 85142). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 


The actions taken with respect to the Government of Sri Lanka and 
with respect to imports of cotton and man-made fiber textile prod- 
ucts from Sri Lanka have been determined by the Committee for 
the Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the 
Commissioner of Customs, which are necessary for the implementa- 
tion of such actions, fall within the foreign affairs exception to the 
rulemaking provisions of 5 U.S.C. 553. This letter will be published 
in the Federal Register. 

Sincerely, 
Paut T. O’Day, 
Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 81-232) 


Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 
in Costa Rica 
There is published below a directive of August 13, 1981, received 
by the Commissioner of Customs from the Chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of manmade fiber textile products in category 649 manu- 
factured or produced in Costa Rica. This directive amends, but 
does not cancel, that Committee’s directive of November 21, 1980 
(T.D. 81-25). 
This directive was published in the Federal Register on August 18, 
1981 (46 FR 41839), by the Committee. 
(QUO-2-1) 
Dated: August 31, 1981. 


WituraM D. SLyNg, 
(For Richard R. Rosettie, Acting Director, 
Duty Assessment Division). 
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U.S. DepartMENT oF ComMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., August 13, 1981. 


Committee for the Implementation of Textile Agreements 


ComMISSIONER OF Customs, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commissioner: On November 21, 1980, the Chairman 
of the Committee for the Implementation of Textile Agreements di- 
rected you to prohibit entry for consumption or withdrawal from ware- 
house for consumption during the twelve-month period beginning on 
January 1, 1981 and extending through December 31, 1981, of man- 
made fiber textile products in Category 649, produced or manu- 
factured in Costa Rica, in excess of a designated level of restraint. The 
Chairman further advised you that the level of restraint is subject 
to adjustment.! 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 15, 1977; pursuant to the Bilateral Cotton, Wool and Man- 
Made Fiber Textile Agreement of September 22, 1980, between the 
Governments of the United States and Costa Rica; and in accordance 
with the provisions of Executive Order 11651 of March 3, 1972, as 
amended by Executive Order 11951 of January 6, 1977, you are 
directed to reduce, effective on August 13, 1981, the twelve-month 
level of restraint established by Category 649 to 1,607,732 dozen.’ 

The actions taken with respect to the Government of Costa Rica 
and with respect to imports of man-made fiber textile products from 
Costa Rica have been determined by the Committee for the Implemen- 
tation of Textile Agreements to involve foreign affairs functions of the 
United States. Therefore, these directions to the Commissioner of 
Customs, which are necessary for the implementation of such actions, 
fall within the foreign affairs exception to the rule-making provisions 
of 5 U.S.C. 553. This letter will be published in the Federal 
Register. 

Sincerely, 
Paut T. O’Day, 
Chairman, Committee for the 
Implementation of Textile Agreements. 


1 The term “adjustment” refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fibe™ 
Textilo Agreement of Soptember 22, 1980 between the Governments of the United States and Costa Rica, 
which provide, in part, that: (1) the specific limit may be increased for carryover and carryforward up to 
11 percent of the applicable category limit; and (2) administrative arrangements or adjustments may be 
made to resolve minor problems arising in the implementation of the agreement. 

2 The level of restraint has not been adjusted to reflect any imports after December 31, 1980. 





CUSTOMS 
(T.D. 81-233) 


Cotton and Wool Textile Products—Restriction on Entry 


Restriction on entry of cotton and wool textile products manufactured or produced 
in Macau 


There is published below a directive of August 12, 1981, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning restriction on 
entry of cotton and wool textile products in certain categories manu- 
factured or produced in Macau. This directive amends, but does not 
cancel, that Committee’s directive of December 8, 1980 (T.D. 81-128). 

This directive was published in the Federal Register on August 18, 
1981 (46 FR 41838), by the Committee. 


(QUO-2-1) 
Dated: August 31, 1981. 
Witiram D. Styne, 
(For Richard R. Rosettie, Acting Director, 
Duty Assessment Division). 


U.S. DeparRTMENT oF COMMERCE, 
INTERNATIONAL TRADE ADMINISTRATION, 
Washington, D.C., August 12, 1981. 


Committee for the Implementation of Textile Agreements 


ComMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 


Dear Mr. CommissionER: On December 8, 1980, the Chairman, 
Committee for the Implementation of Textile Agreements, directed 
you to prohibit entry during the twelve-month period beginning on 
January 1, 1981 and extending through December 31, 1981 of cotton, 
wool and man-made fiber textile products, produced or manufactured 
in Macau, in excess of designated levels of restraint. The Chairman 
further advised you that the levels of restraint are subject to 
adjustment. 


1 The term “adjustment” refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of November 29 and December 18, 1979, as amended, between the Governments of the 
United States and Portugal, which provide, in part, that: (1) within the aggregate and group limits; 
specific levels of restraint may be exceeded by designated percentages; (2) these levels may also be increased 
for carryover and carryforward up to 11 percent of the applicable category limits; and (3) administrative 
arrangements or adjustments may be made to resolve minor problems arising in the implementation of 
the agreement. 
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Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of November 29 and Dec- 
ember 18, 1979, as amended, between the Governments of the United 
States and Portugal; and in accordance with the provisions of Execu- 
tive Order 11651 of March 3, 1972, as amended by Executive Order 
11951 of January 6, 1977, you are directed to prohibit, effective on 
August 13, 1981 and for the twelve-month period beginning on 
January 1, 1981 and extending through December 31, 1981, entry into 
the United States for consumption and withdrawal from warehouse 
for consumption of cotton and wool textile products in Categories 
347/348 and 445/446, produced or manufactured in Macau, in excess 
of the following levels of restraint: 


Category Adjusted 12-mo level of restraint 2 
347/348 298,844 dozen 
445/446 72,064 dozen 


The actions taken with respect to the Government of Portugal and 
with respect to imports of cotton and wool textile products from 
Macau have been determined by the Committee for the Implementa- 
tion of Textile Agreements to involve foreign affairs functions of the 
United States. Therefore, these directions to the Commissioner of 


Customs, which are necessary for the implementation of such actions, 

fall within the foreign affairs exception to the rule-making provisions 

of 5 U.S.C. 553. This letter will be published in the Federal Register. 
Sincerely, 


Paut T. O’Day 
Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 81-234) 


Drawback Contract (Rate) under 19 U.S.C. 1313(a) 


There follows an approved drawback contract (rate). Any person 
who can comply with the conditions of the contract may, with the 
agreement of the Regional Commissioner, adhere to it by notifying 
him in writing of its intention to do so and providing him with the 
following information: 

1. Name and address of claimant; 
2. List of imported merchandise used and articles manufactured ; 


2 The levels of restraint have not been adjusted to reflect any imports after December 31, 1980. 
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3. Factories which will operate under the contract; 

4. If a corporation, the names of officers or persons with power 
of attorney who will sign drawback documents on behalf of 
adherent; and 


5. If the Regional Commissioner has doubts as to whether the 
conversion of the imported merchandise into the articles to be 
exported is a manufacturing operation, he should require adherent 
to give details of the operation. 


This contract is designed to simplify drawback procedures. 
Date: August 31, 1981. 
Grorce C. Steuart 


(For Marilyn G. Morrison, Director, 
Carriers, Drawback and Bonds Division). 


DrawsBack Contract UnpER 19 U.S.C. 1313(a) 
IMPORTED MERCHANDISE OR DRAWBACK PRODUCTS USED 


Imported merchandise (or drawback products) is used in the manu- 


facture of the exported articles upon which drawback claims will be 
based. 


EXPORTED ARTICLES ON WHICH DRAWEACK WILL BE CLAIMED 


Exported articles on which drawback will be claimed will be mamni- 
factured in the United States using imported merchandise or (draw- 
back products). 


PROCESS OF MANUFACTURE 


The imported merchandise will be used to manufacture new and 
different articles, having distinctive names, characters, and/or uses. 


MULTIPLE PRODUCTS—RELATIVE VALUES 


Not applicable. 


LOSS OR GAIN 


We agree to keep records showing the extent of any loss or gain in 
net weight or measurement of the imported merchandise, caused ly 
atmospheric conditions, chemical reactions, or other factors. 


STOCK IN PROCESS 


Stock in process does not result; or if it does result, details will be 
given in claims as filed, and it will not be included in the computation 
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of the merchandise used to manufacture the finished articles on which 
drawback is claimed. 


WASTE 


We understand that no drawback ‘s payable on any waste which 
results from the manufacturing operation. Unless the claim for draw- 
back is based on the quantity of merchandise appearing in the exported 
articles, we agree to keep records to establish the value, the quantity, 
and the disposition of any waste that results from manufacturing the 
exported articles. If no waste results, we agree to keep records to 
establish that fact. 


PROCEDURES AND RECORDS MAINTAINED 


We agree to maintian records to establish: 


1. That the exported articles on which drawback is claimed 
were manufactured with the use of the imported merchandise; and 

2. The quantity of imported merchandise we used in manufac- 
turing the exported articles; or the quantity of imported mer- 
chandise appearing in the exported articles we manufactured 
when claims are on an appearing in basis. 

We realize that to obtain drawback the claimant must establish 
that the completed articles were exported within five years after im- 
portation of the imported merchandise. 

Our records establishing our compliance with these requirements 
will be available for audit by Customs during business hours. We 


understand that drawback is not payable without proof of compliance. 


INVENTORY PROCEDURES 


Our inventory procedures will show how we will satisfy the legal 
requirements discussed under the heading PROCEDURES AND 
RECORDS MAINTAINED. We understand that if our records do 
not show that we satisfy those requirements, drawback cannot be paid. 


BASIS OF CLAIM FOR DRAWBACK 


Drawback may be claimed on the quantity of merchandise used in 
manufacturing the exported articles only if there is no waste in the 
manufacturing operation. 

If there is no waste or if the manufacturer does not keep records 
of any waste involved, drawback may be claimed on the quantity 
of eligible merchandise that appears in the exported articles. 


352-988 O - 81 - 3 
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If there is valuable waste recovered from the manufacturing opera- 
tion and records are kept which show the quantity and value of the 
waste, drawback may be claimed on the quantity of eligible merchan- 
dise used to manufacture the exported articles less the amount of that 
merchandise which the value of the waste would replace. 


AGREEMENTS 


We specifically agree that we will: 

1. Comply fully with the terms of this statement when claiming 
drawback; 

2. Open our factory and records for examination at all reason- 
able hours by authorized Government officers; 

3. Keep our drawback related records and supporting data for 
at least 3 years from the date of payment of any drawback claim 
predicated in whole or in part upon this statement; 

4. Keep this statement current by reporting promptly to the 
regional commissioner who liquidates the claims any changes in 
the number or location of our offices or factories, the corporate 
name, or the corporate organization by succession or reincor- 
poration; 

5. Keep a copy of this statement on file for ready reference by 
employees and require all officials and employees concerned to 
familiarize themselves with the provisions of this statement; and 

6. Issue instructions to ensure proper compliance with title 19, 
United States Code, section 1313 (a) and (i), part 22 of the 
Customs Regulations, and this statement. 


(T.D. 81-235) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for the 
information and use of Customs officers and others concerned pursuant 
to Part 159, Subpart C, Customs Regulations (19 CFR 159, Subpart 
C). 

Argentina peso: 
August 10-13, 1981 $0. 000203 
August 14, 1981 . 000197 
Chile peso: 
August 10-14, 1981 $0. 025575 
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Colombia peso: 

August 10-13, 1981 . 018403 

August 14, 1981 . 018242 
Greece drachma: 

August 10, 1981 . 015898 

August 11, 1981 . 015873 

August 12, 1981 . 016124 

August 13, 1981 . 016287 

August 14, 1981 . 016103 
Indonesia rupiah: 

August 10-14, 1981 . 001582 
Israel shekel: 

August 10-12, 1981 . 081900 

August 13-14, 1981 . 080000 
Peru sol: 

August 10-13, 1981 . 002299 

August 14, 1981 . 002287 
South Korea won: 

August 10-14, 1981 . 001454 
(LIQ-03-01 O:C:E) 

Date: August 14, 1981. 
Kennetu A. Ricu, 
Acting Chief, 
Customs Information Exchange. 


(T.D. 81-236) 
Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified 
to the Secretary of the Treasury by the Federal Reserve Bank of 
New York, pursuant to Section 522(C), Tariff Act of 1930, as amended 
(31 U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 81-183 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 


purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates. 


Austria schilling : 
August 10, 1981 $0. 055279 
August 11, 1981 . 055432 
August 12-14, 1981 Quarterly 
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Belgium franc: 


August 10, 1981 
August 11, 1981 
August 12-14, 1981 


$0. 023764 
. 023844 
Quarterly 


Brazil cruziero: 


August 10-14, 1981 


$0. 010090 


Denmark krone: 


August 10, 1981 
August 11, 1981 
August 12-14, 1981 


$0. 123686 
. 124131 
Quarterly 


France franc: 


August 
August 
August 
August 


Hong Kong 


August 
August 
August 
August 


India rupee: 


August 
August 
August 
August 


$0. 162522 

. 162760 
Quarterly 
$0. 165426 


$0. 167056 
. 167364 
. 168067 
. 168209 


MO EOS ie, 15> aera = Sen ee eee $0. 107991 
11, 1981 . 108225 
12, 1981 . 109769 
13-14, 1981 Quarterly 


Treland pound: 


August 
August 
August 
Italy lira: 
August 
August 


August 12-13, 1981 
August 14, 1981 


10, 1981 
STE novi cena hae paies evn Jug 
12-14, 1981 


$1. 4170 
1. 4265 
Quarterly 


10, 1981 
11, 1981 


$0. 000789 
. 000790 
Quarterly 
. 000792 


Netherlands guilder: 


August 10, 1981 
August 11, 1981 
August 12-14, 1981 


$0. 350079 
. 351927 
Quarterly 


Portugal escudo: 


August 10, 1981 
August 11, 1981 


$0. 014793 
. 014749 
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Republic of South Africa rand: 
August 10, 1981 . 0412 
August 11, 1981 . 0419 
August 12, 1981 . 0580 
August 13, 1981 . 0526 
August 14, 1981 . 0488 
Spain peseta: 
August 10, 1981 $0. 009766 
August 11, 1981 . 009759 
August 12-13, 1981 Quarterly 
August 14, 1981 $0. 009839 
Sweden krone: 
Auoust) 1OMIGGl nc oe rtat ansedied sLenis..the $0. 185065 
August 11-14, 1981__--_-- 3erei soceeonisl res Sy Quarterly 
Switzerland franc: 
Aupist LO, T9Ston. -wesd4 ot sab sorteetahows $0. 454545 
August 11, 1981 . 455581 
August 12-13, 1981 Quarterly 
August 14, 1981 . 457457 
Thailand baht (tical) 
Aupust 10-14, 208d. - . sere at eres 32 ae $0. 043384 
United Kingdom pound: 
August 10, 1981 
August 11, 1981 
FN NES 5 ds UR hHOR Ae eed Quarterly 
August 13, 1981 1. 8040 
August 14, 1981 1. 8020 
(LIQ-03-01 O:C:E) 
Date: August 14, 1981. 


KENNETH A. Ricu, 
Acting Chief, 
Custems Information Exchange. 
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Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 27, 1981. 


The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs BULLETIN. 

Donatp W. Lewis, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 81-191) 


Subject: Classification: Those Costs Incurred by a U.S. Parent 
Company Which Are, and Which Are Not Eligible for Consideration 
as Dutiable Assists Under the TAA of 1979 


Date: February 4, 1981 
File: 542144 

This is in reference to your letter dated May 29, 1980, in which you 
asked whether certain costs incurred by your company will te con- 
sidered dutiable assists under section 402, Tariff Act 1930, as amended 
by the Trade Agreements Act (TAA) of 1979. 

You advise that the merchandise entered through the port of Del 
Rio, Texas, under item 807.00, Tariff Schedules of the United States 
(TSUS); that your assembly plant is located in Acuna, Mexico; and 
that most of purchasing, receiving inspection, warehousing, production 
control, design engineering, accounting, and sales functions are located 
in your corporate headquarters in Illinois. 

A number of employees working at the Mexican plant live in the 
United States, and are paid in U.S. dollars from the corporate head- 


quarters in Illinois. You ask whether the salaries of these people 
20 
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should be added to the transaction price. The positions of the em- 
ployees are the General Manager, Production Manager, Quality Con- 
trol Manager, Production Foreman, Production Engineer, Engineer 
Manager, and New Production Design Engineer. 

It is apparent from the described facts that the personnel involved 
are employees of the parent company in the United States. You ad- 
vise that under the old law, the salary costs were treated as assists and 
became part of the cost of production of the product assembly in 
Mexico. 

You assume that your merchandise will be appraised on the basis of 
transaction value. Under transaction value the value of any assist will 
be added to the price paid or payable for the merchandise. 

An “assist” is defined as certain specified items that the buyer of 
imported merchandise provides directly or indirectly, and free of 
charge or at reduced cost, for use in the production or the sale for 
exportation to the United States of the imported merchandise. In- 
cluded among such items are ‘Engineering, development, art work, 
design work, and plans and sketches undertaken outside the United 
States.”? However, such work will not be treated as an assist if the 
service or work is (1) performed by a person domiciled within the 
United States; (2) performed while that person is acting as an em- 
ployee or agent of the buyer of the imported merchandise; (3) is 
incidental to other engineering, development, art work, design work, 
or plans and sketches undertaken within the United States. 

We wish to emphasize at this point that if a cost item is not spe- 
cifically included within the assist definition, it cannot be treat-d as 
an assist. In the instant case, if any of the subject employees are 
engaged in Mexico in an assist activity, that part of their salary 
attributable to the activity would be considered an assist. It appears 
from the description of their positions that the Engineering Manager 
and New Product Design Engineer may be involved in the type of 
assist activity described. If so, their salaries are includable in the cost 
of the assist. However, an exception may be applicable if the service 
or work ‘‘is incidental to other engineering, development, art work, 
design work, or plans and sketches undertaken within the United 
States.”” Your request does not contain sufficient information for us 
to make any determination in this regard. 

You also ask whether the cost of ‘procurement assists” such as 
purchasing, receiving inspection, warehousing, and transporting com- 
ponent parts from your plant in Illinois to the Mexican facility should 
be added to the purchase price of such component parts. These parts 
are purchased in the United States and are either of foreign or United 
States origin for use in assembling the merchandise in Mexico. 
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We assume for these purposes that the components themselves are 
furnished free of charge or at reduced cost to the Mexican assembler. 
Under these circumstances, the components are included within the 
assist definition as ‘Materials, components, parts, and similar items 
included in the imported merchandise.” 


In determining the value of an assist, there must be added (1) the 
cost of acquiring the assist, if acquired by the importer from an 
unrelated seller; and (2) the cost of transporting the assist to the 
place of production, including the cost of freight and insurance. 

In our opinion, the cost of acquiring an assist is limited to the pur- 
chase price if purchased from an unrelated party. Accordingly, the 
cost of procuring the assist is not to be included in its value. Neither 
are receiving inspection and warehousing costs. Actual transportation 
costs are part of the value of the assist. 


(C.S.D. 81-192) 


Foreign Trade Zone: Whether Privilege Status Can Be Granted to 
Foreign Merchandise in a Foreign Trade Zone After It Has Been 
Manipulated or Manufactured 


Date: March 6, 1981 
File: 212224 K 


Issue: After foreign common parts are used in a foreign trade zone 
to manufacture two different articles subject to different rates of 
duty, may an inventory computer printout be used to automatically 
convert the nonprivileged foreign status of a sufficient number of 
parts to privileged foreign status in order to obtain the most advan- 
tageous rates of duty. 

Facts: Certain passenger automobiles are dutiable at the rate of 
2.9 percent ad valorem while certain trucks are dutiable at the rate 
of 25 percent ad valorem. Foreign parts that are common to both 
automobiles and trucks are subject to rates of duty much lower than 
25 percent and somewhat higher than 2.9 percent. 

Upon admission into a foreign trade zone, foreign parts common to 


automobiles and trucks are declared as nonprivileged foreign mer- 
chandise to cover production of automobiles, and to obtain the rate 
of 2.9 percent when the automobiles are sent from the zone to the 
Customs territory. In the case of trucks assembled in the zone with 
the use of foreign parts and sent into the Customs territory, the 
importer wants the privilege to have the parts classified as parts 
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with lower rates of duty for parts than the higher rate of duty for 
trucks. 

To accomplish this, the assembler in the zone declares on Customs 
Form 214 the estimated planned production of trucks for a following 
week and requests permission to apply privileged foreign status to 
existing nonprivileged foreign inventories for parts sufficient to 
assemble the estimated number of trucks. No further description of 
the common parts is given until after the assembly operation is 
completed. A report would then show in detail the common parts 
used to assemble the estimated number of trucks and would auto- 
matically convert the nonprivileged foreign status of the parts used 
to privilege foreign status. Under this system, the parts used to 
assemble automobiles would be dutiable at the low rate of duty for 
automobiles and the parts used to assemble trucks would be dutiable 
at rates of duty for parts rather than the higher rate of duty for 
trucks. 

Law and analysis: Under section 81c., title 19, United States Code, 
foreign merchandise may be brought into a foreign trade zone without 
being subject to the Customs laws of the United States. The foreign 
merchandise may be used in the zone in an assembly operation or 
otherwise manipulated or manufactured. However, ‘‘when foreign 
merchandise is so sent from a zone into the Customs territory of the 


United States, it shall be subject to the laws and regulations of 
the United States affecting imported merchandise.” Imported mer- 
chandise is classifiable in the Tariff Schedules of the United States, 
(TSUS) in its condition as imported. Thus, automobiles or trucks 
assembled in a zone with the use of foreign parts are classifiable as 
automobiles or trucks when sent into the Customs territory of the 
United States. 


However, the first proviso of section 8lc., in compliance with 
applicable regulations, sets forth certain requisites to permit an im- 
porter the privilege to have the tariff classification, and rates of 
duty for foreign merchandise (parts) determined and fixed in its condi- 
tion as admitted into the zone rather than in its condition as sent into 
the Customs territory. The law requires that the privilege shall be 
requested and that the appropriate Customs officer shall take under 
supervision any lot or part of a lot of foreign merchandise and cause 
it to be appraised and taxes determined and duties liquidated thereon 
before manipulation or manufacture effecting a change in the tariff 
classification. The procedure used by the assembler-importer to 
obtain the privilege as described above does not conform to require- 
ments of the law. 


352-988 0 - 81 - 4 
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Holding: A request for privilege status for foreign merchandise 
in a zone cannot be granted after the merchandise has been manip- 


ulated or manufactured so as to effect a change in the tariff classifi- 
cation of the merchandise. 


(C.S.D. 81-193) 


Classification: The Dutiable Status of Childs/Misses “Kung Fu” 
Shoes Imported After July 1, 1981 


Date: March 10, 1981 
File: CLA-2-07:S:C:D6:67-93 
800123 

In a letter dated February 6, 1981, you inquired as to the dutiable 
status of childs/misses ‘“Kung Fu” shoes manufactured in People’s 
Republic of China. You are aware that these shoes are presently 
classified in item 700.60, Tariff Schedules of the United States, and 
dutiable at the rate of 20 percent ad valorem, but you wish to know 
the new Tariff Schedule item number and rate of duty on this type 
of footwear which will be applicable July 1, 1981. 

A sample of the “Kung Fu” shoe was submitted. This shoe has a 
canvas upper with an instep strap and a flat rubber sole. You state 
that this is a cemented shoe. The FOB price of this shoe is approxi- 
mately $1.60 per pair. 

Examination reveals that this is a string lasted injection molded 
shoe. Injection molded footwear is footwear where the complete 
sole and heel unit have been simultaneously molded and attached 
to an assembled upper in an injection molding machine whereas 
cement footwear is footwear having soles which are affixed to the 
upper exclusively (emphasis supplied) with an adhesive. 

Injection molded “Kung Fu” shoes, exported on or after July 1, 
1981, are classifiable under the provision for footwear which is over 
50 percent by weight of fibers and rubber or plastics with at least 
10 percent by weight being rubber or plastics and having uppers of 
which not over 50 percent of the exterior surface area is leather and 
not over 90 percent of the exterior surface area is rubber or plastics; 
footwear which is not designed to protect against water, oil, grease, 
or chemicals or cold or inclement weather; footwear not having 
open toes or open heels; footwear not of the slip-on type; footwear 
not having soles which are affixed to the upper exclusively with an 
adhesive; footwear which is valued not over $3.00 per pair in item 
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700.64, Tariff Schedules of the United States, with duty at the rate 
of 48 percent ad valorem. 

This ruling is being issued under the provisions of Section 177.1(a) (1) 
of the Customs Regulations (19 CFR 177.1(a)(1)). 


(C.S.D. 81-194) 


Applicability of Coastwise Laws to Foreign-Built Vessels Used for 
Sailing Instruction and Leased to a Sailing Club in Exchange for 
Monthly Dues 

Date: March 13, 1981 
File: VES-3-19 
VES-3-02 
CO:R:CD:C 
104935 PH 


This ruling concerns the use of a foreign-built vessel to teach sailing 
techniques for a fee, or for lease to a sailing club the members of 
which would be entitled to use the vessel in exchange for monthly dues. 

Issues: 1. Is the use of a vessel to teach sailing techniques for an 
hourly fee a use in the coastwise trade? 

2. Is the charter of a vessel by its owner on a monthly or annual 
basis to a sailing club of which the owner would be a member a use 
in the coastwise trade if the members of the club pay monthly dues 
in exchange for use of the vessel? 

Facts: The inquirer represents a German citizen who has applied 
for United States citizenship and who owns a German-built 47-foot, 
19-ton oak vessel which he intends to use for pleasure sailing in the 
San Francisco area and for either of the following activities: 

1. Sailing instruction, for which the persons instructed would 
be charged on an hourly basis; and/or 

2. Charter to a sailing club which would have 5 to 15 members 
who would be entitled to use the vessel in exchange for monthly 
dues. The vessel would be leased to the club on a monthly or 
annual basis, and the owner would be a member of the club but 
would have no power or rights in excess of other club members. 

Law and analysis: There is no prohibition against the use by a 
German citizen of a German-built vessel for pleasure purposes. 
However, it appears that the vessel owner is a United States resident, 
as he has applied for United States citizenship. Therefore, the vessel 
would have been dutiable at the time of its arrival in the United 
States under the provisions of item 696.05 or 696.10, Tariff Schedules 
of the United States, depending upon its value. 
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The vessel under consideration, as a foreign-built vessel, would be 
prohibited from engaging in the coastwise trade. Generally, the 
coastwise trade is defined as the transportation of passengers or 
merchandise between points embraced within the coastwise laws. 
For purposes of the application of the coastwise laws, the coastwise 
trade also includes the carriage of passengers entirely within terri- 
torial waters, even though the passengers disembark at their point 
of original embarkation and touch no other coastwise point, and the 
carriage of fishing parties for hire, even if the vessel proceeds beyond 
territorial waters and returns to the point of the passenger’s original 
embarkation. A ‘passenger’? within the meaning of the coastwise 
laws is defined as ‘‘any person carried on a vessel who is not connected 
with the operation of such vessel, her navigation, ownership, or 
business” (section 4.50(b), Customs Regulations). 

Customs has ruled, however, that the use of a vessel in connection 
with a bona fide instructional course in sailing for which a fee is charged 
(not including a voyage which is principally a cruise in which the 
“students” are acquainted only incidentally with maritime matters) 
does not constitute coastwise trade. Accordingly, if the vessel owner’s 
proposed sailing course meets the foregoing conditions, the trans- 
portation of students and incidental instructional materials between 
coastwise points or wholly within territorial waters in the course of 
their instruction would not be considered coastwise trade. 

The vessel owner also proposes to form a sailing club to which he 
would charter the vessel on a monthly or annual basis. Members of 
the sailing club would be entitled to use the vessel in exchange for 
monthly dues. The vessel owner would be a member of the club but 
would have no power or rights in excess of other club members. In 
effect, then, the owner would be chartering the vessel to the club for 
the use of its members, one of whom would be the owner. 

Customs consistently has ruled that a yacht chartered under a 
bona fide bareboat form of charter and used only for pleasure purposes 
is not considered to be used in the coastwise trade. However, a yacht 
chartered under a charter agreement other than a bareboat charter 
(e.g., a time or voyage charter) and used in United States waters is 
considered to be used in trade and, if foreign-built or otherwise not 
qualified for the coastwise trade, would be subject to penalties for 
being used in the coastwise trade. 

In determining whether or not a charter agreement is a bona fide 
bareboat form of charter, we have stated, “(t]he crux of the matter is 
whether the complete management and control of the vessel have been 
wholly surrendered by the owner to the charterer so that for the period 
of the charter the charterer is in effect the owner.’’ On this basis, Cus- 
toms has ruled, for purposes of the coastwise trade laws, that a charter 
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agreement which permits the owner to act as master or as a member of 
the crew, or which permits the owner to accompany the vessel during 
the charter period, would not be considered a bona fide bareboat 
charter. 

In this case, the vessel owner would be chartering the vessel to the 
sailing club whose members, which include the owner, would use the 
vessel in exchange for monthly dues. Because the owner of the vessel 
would be a member of the sailing club, we believe it would be inevitable 
that he would retain some authority over the vessel, whatever the 
terms of the agreement under which the vessel were chartered to the 
club, and the charter agreement would not be considered a bona fide 
bareboat charter. Accordingly, use of the vessel by club members in 
United States waters and/or between United States coastwise points 
would be prohibited as a use in the coastwise trade. 

As the inquirer is informed in the letter transmitting this ruling, the 
uses to which the owner proposes to put the vessel may subject it to 
vessel documentation and safety requirements administered by the 
U.S. Coast Guard. 

Holdings: 1. Use of a foreign-built vessel in connection with a 
bona fide instructional course in sailing does not, of itself, constitute 
coastwise trade. 


2. Charter of a foreign-built vessel by the owner to a sailing club, 


the members of which may use the vessel in exchange for monthly 
dues, is not considered a bona fide bareboat form of charter, for pur- 
poses of the coastwise trade laws, if the vessel owner is a member of the 
club and, therefore, use of the vessel by club members in United 
States waters or between United States coastwise points would subject 
the vessel to appropriate penalties. 

Effect on other rulings: None. 


(C.S.D. 81-195) 


Subject: Classification: Surf-Sailers Valued at Not Over $15,C€00 
Which Are Not Used in Trade or Commerce Are Classifiable as 
Yachts or Pleasure Boats in Item 696.05, TSUS 


File: March 16, 1981 
Date: VES-12-02-CO:R:CD:C 
104939 HS 


To: Regional Commissioner of Customs, Chicago [Illinois 60603. 

From: Director, Carriers, Drawback and Bonds Division. 

Subject: Protests/Applications for Further Review—Detroit Protests 
Nos. 3801—0-000154 and 3801—0-00187. 
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The issue in the subject Protests is whether “surf-sailers” valued 
at not over $15,000 should be classified as yachts or pleasure boats in 
item 696.05, Tariff Schedules of the United States (TSUS), or as 
sport equipment, not specially provided for, in item 735.20, TSUS. 

A surf-sailer is a sailboat composed of rigging and hull. The rigging 
is of a conventional lateen style used on small craft. The hull is a 
fiberglass shell encasing a foam core. It is approximately 13 feet 
long, 27 inches wide and seven inches deep, has a flat bottom and is 
equipped with a centerboard and moveable skeg. It has no “cockpit” 
or depression in which to place one’s feet while sailing. It has no 
rudder, per se, although tilting of the mast, adjustment of skeg size 
and position, and movement of body weight on the hull allow the 
surf-sailer to be steered quite readily under complete control across 
water. 

Item 696.05, TSUS, provides the rate of duty for “‘yachts or pleasure 
boats, regardless of length or tonnage, whether motor, sail or steam 
propelled, owned by a resident of the United States or brought into 
the United States for sale or charter to a resident thereof, whether or 
not such yachts or boats are brought into the United States under 
their own power” valued not over $15,000 each. 

For an article to be classified in item 696.05, TSUS, Customs 
must conclude that the article is a “vessel.” A ‘‘vessel” is defined by 
19 U.S.C. 1401(b) for purposes of the Tariff Schedules as including 
“every description of water craft or other contrivance used, or capable 
of being used, as a means of transportation in water’. 

In Thayer v. United States (T.D. 32252) (1912), the Court of Cus- 
toms Appeals stated that a “temporary, fugitive, impractical, although 
possible use for transportation of articles or things of trifling weight in 
smooth waters only for short distances” would not be considered a 
sufficient use to entitle a craft to ‘‘vessel’’ status. Customs used Thayer 
as its rationale in Customs ruling 062052 (May 23, 1979), where it 
held that a “Windsurf”, described as having the “appearance of a 
surfboard which is equipped with a sail” was classifiable in item 735.20, 
TSUS, as sport equipment rather than as a yacht or pleasure boat. 

Since that decision, however, surf-sailers have developed beyond 
the stage of an article having the “appearance of a surfboard which is 
equipped with a sail’? and which could only be used in smooth waters 
for short distances. Evidence has been supplied that one may travel 
as far as 550 miles on a surf-sailer and that surf-sailers may be used 
on oceans as well as on smooth waters. 

Further, it appears that the surf-sailers are much more substantial 
in both size and inner filling than surfboards. A surf-sailer consists of 
more than a mere surfboard and sail. The surf-sailer is equipped with 
a skeg, which is a limited type of steering device. It also is equipped 
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with a rubber socket fitting at the base of its mast which allows 
looseness and flexibility so that strong winds will not bend and break 
the mast. While the surf-sailer does not have a rudder, it may be 
steered quite readily by the occupant’s adjusting the angle of the 
mast and his or her weight on the hull. 

Customs has held that craft similar to the surf-sailers are considered 
vessels. In T.D. 56080(65) (December 27, 1962), Customs ruled that 
watercraft made of molded fiberglass, approximately 15 feet in length 
and 2 feet 10 inches in width, weighing 95 pounds, designed to be 
propelled by paddles and used as sport pleasure craft, were vessels. 

Ruling 057281 (October 25, 1978), held that motorized surfboards 
were classifiable in item 696.05, TSUS, as pleasure boats. The motor- 
ized surfboards were described in the ruling as being comprised of a 
streamlined hull, a 10 horsepower, two stroke engine, a shrouded 
propeller, a fuel tank with a reserve tank, and a large surfboard-like 
surface with two paddles alongside the board. The rider operated the 
motorized surfboard by means of a pistol-grip hand throttle attached 
to the craft by a straining rope and steered by shifting his weight on 
the board, as on a conventional surfobard. There seems to be little 
distinction, for tariff classification purpose, between the motorized 
surfboard and the surf-sailer aside from the former’s motor capabilities. 

Other craft, such as a self-propelled “Flippy” boat shaped like a 
marine animal and powered by a 3 horsepower internal combustion 
engine (Headquarters letter MS 431.51P of April 6, 1967), and the 
“Aquafon,” a water cycle designed for use with an outboard motor or 
with pedals as the source of its propulsion (Headquarters letter 
MS 433.5P of May 6, 1969), also have been held by Customs to meet 
the requirements for classification as vessels. 

United States v. Seagull Marine (C.A.D. 1251), decided July 31, 
1980, holding that inflatable liferafts carried as equipment on a 
vessel are “articles of commerce” rather than ‘instrumentalities 
of commerce” and therefore are not vessels, is distinguishable. Because 
surf-sailers are not carried as equipment, as were the inflatable 
liferafts, that decision is not inconsistent with finding the surf-sailers 
to be vessels. 

General Headnote 10(c), TSUS, provides ‘an imported article 
which is described in two or more provisions of the schedules is 
classifiable in the provision which most specifically describes it’’. 
While it is arguable that a surf-sailer could be classified as sport 
equipment under item 735.20, TSUS, that provision is a “‘not specially 
provided for” provision and does not describe surf-sailers as specifically 
as does item 696.05, TSUS. 

Because the surf-sailers are not used in trade or commerce, but 
are used for pleasure purposes, are propelled by sail, and valued at 
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not over $15,000, we find, for the foregoing reasons, that they are 
properly classifiable in item 696.05, TSUS, and you are directed to 
allow the protests in full. 

A copy of this decision should be attached to your Form 19 notices 
of action to be sent to the protestants. 

The protest files are returned herewith. 


(C.S.D. 81-196) 


Vessels: Coastwise Trade Laws Involving the Use of a U.S.-Documented 
Foreign-Built Vessel in a Day Chartering Operation 


Date: March 16, 1981 
File: VES-4-03 
VES-3-02 
CO:R:CD:C 
105008 PH 


This ruling concerns the use of a foreign-built, United States- 
documented vessel in a day chartering operation. 

Issue: Is the use of a foreign-built, United States-documented vessel 
in a day chartering operation in which the vessel departs from and 


returns to the same point each day and the owner acts as master of the 
vessel prohibited by the coastwise trade laws? 

Facts: The inquirer proposes to purchase a foreign-built 41-foot 
sailboat. He proposes to use the vessel in a day chartering operation 
in which 6 or less passengers would be carried and he, the vessel owner, 
would act as master. The vessel would depart from and return to the 
same location each day. 

Law and analysis: The vessel under consideration, as a foreign-built 
vessel, would be prohibited from engaging in the coastwise trade. 
Generally, the coastwise trade is defined as the transportation of 
passengers or merchandise between points embraced within the coast- 
wise laws. For purposes of the application of the coastwise laws, the 
coastwise trade also includes the carriage of passengers entirely within 
territorial waters, even though the passengers disembark at their 
point of embarkation and the vessel touches no other coastwise point. 
Transportation of passengers from a point in the United States to the 
high seas and back to the point of embarkation is not considered coast- 
wise trade. However, the carriage of fishing parties for hire, even if 
the vessel proceeds beyond territorial waters and returns to the point 
of the passenger’s original embarkation, is considered coastwise trade. 

Customs consistently has ruled that a yacht chartered under a 
bona fide bareboat form of charter and used only for pleasure purposes 





CUSTOMS 31 


is not considered to be used in the coastwise trade. However, a yacht 
chartered under a charter agreement other than a bareboat charter 
(e.g., a time or voyage charter) and used in United States waters is 
considered to be used in trade, and if foreign-built or otherwise not 
qualified for the coastwise trade, would be subject to penalties for 
being used in the coastwise trade. 

In determining whether or not a charter agreement is a bona fide 
bareboat form of charter, we have stated, ‘‘[t]he crux of the matter is 
whether the complete management and control of the vessel have 
been wholly surrendered by the owner to the charterer so that for the 
period of the charter, the charterer is in effect the owner.’”’ On this 
basis, Customs has ruled, for purposes of the coastwise trade laws, 
that a charter agreement which permits the owner to act as master 
or as a member of the crew, or which permits the owner to accompany 
the vessel during the charter period, would not be considered a bona 
fide bareboat charter. 

In the case under consideration, the owner of the vessel would be 
the master during the day charters. Accordingly, the vessel would be 
subject to penalties for violating the coastwise laws if used to trans- 
port passengers— 

1. between points in the United States, 

2. entirely within United States territorial waters, even if the 
vessel returned the passengers to the point of embarkation with- 
out touching at any other coastwise point, or 

3. to engage in fishing, even if the vessel proceeded beyond 
territorial waters and returned to the point of embarkation. 

However, the vessel would not be subject to penalties for violation of 
the coastwise laws if the passengers were transported from a point in 
the United States to the high seas and back to the point of embarka- 
tion and the passengers were not disembarked, even temporarily, at 
any other point in the United States. 

As the inquirer is informed in the letter transmitting this ruling, 
the use to which the inquirer contemplates putting the vessel may 
subject it to vessel documentation and safety requirements adminis- 
tered by the U.S. Coast Guard. 

Holdings: 1. The use of a foreign-built, United States-documented 


vessel in a day chartering operation with the vessel owner acting as 


master would be a violation of the coastwise trade laws, subjecting 
the vessel to appropriate penalties, if the passengers were trans- 
ported— 

a. between points in the United States, 

b. entirely within United States territorial waters, even if the 
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vessel returned the passengers to the point of embarkation without 
touching at any other coastwise point, or 

c. to engage in fishing, even if the vessel proceeded beyond 
territorial waters and returned to the point of embarkation. 


2. The use of a foreign-built, United States-documented vessel in a 
day chartering operation with the vessel owner acting as a master 
would not be a violation of the coastwise laws if the passengers were 
transported from a point in the United States to the high seas and 
back to the point of embarkation and the passengers were not disem- 
barked, even temporarily, at any other point in the United States. 

Effect on other rulings: None. 


(C.S.D. 81-197) 


Trademark Violation: Prohibited Importation Into the United 
States of Merchandise of Foreign Manufacture Bearing an American 
Trademark, 19 U.S.C. 1526 


Date: March 17, 1981 
File: TMK-3 CO:R:E:E 
711711 SO 


This ruling concerns the applicability of the prohibition set forth 
in section 526 of the Tariff Act of 1930, as amended (19 U.S.C. 1526), 
against the importation into the United States of merchandise of 
foreign manufacture bearing an American trademark. 

Issue: Would the importation of pants bearing different color TABs 
of textile material, including orange TABs, in particular, sewn into the 
seam of the rear patch pocket, infringe the registered trademark, No. 
577,490 for a small red marker TAB, commonly sewn into the left- 
hand vertical seam of the right rear patch pocket? 

Facts: The attorney for Levi Strauss & Co. has stated that the 
United States Customs Service is not uniformly imposing restrictions 
against the importation of merchandise bearing pocket TABs said to 
infringe their registered trademark, No. 577,490, which has been 
recorded with Customs for import protection. Although not recorded 
with Customs, we note that Levi Strauss & Co. owns registered 
trademarks for white TABs, black TABs, and white TABs with 
LEVI’S on the left-hand vertical seam of the right rear patch pocket. 

Customs officials in New York do not consider color to be a limiting 
characteristic of the mark and have imposed appropriate restrictions 
against the importation of garments bearing pocket TABs of many 
colors, while Customs officials in Los Angeles have not restricted the 
importation of garments bearing pocket TABs of even an orange color, 
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The attorney for Levi Strauss & Co. is seeking a ruling from the 
U.S. Customs Service that color is not a limitation of the trademark, 
and that protruding TABs from patch pockets which are of colors 
other than red should be considered an infringement of the trademark. 

Law and analysis: The attorney has brought several significant 
decisions to our attention which have a bearing on the present ruling 
request. We note the decision of the Patent Office Trial and Appeal 
Board of April 16, 1970, which reversed the decision of the Examiner 
of Trademarks to refuse registration. Levi Strauss & Co. filed an 
application to register as a mark for garments, in particular trousers, 
“a small marker or TAB affixed to the exterior of the garment at the 
hip pocket.”” The record was persuasive that purchasers do recognize 
the applicant’s TAB, notwithstanding differences in color, as in- 
dicating that the goods originated with the applicant, and the TAB 
may be registered as a trademark under section (f2) of the Act of 
1946. 

We also note that the decision of July 14, 1978, in the United 
States District Court for the Northern District of California in the 
case of Levi Strauss & Co. v. Blue Bell, Inc., Civil Action No. C-70 
930 WAI, which held that the sale, offering for sale, and advertising 
of pants bearing the pocket TAB trademark on the right rear patch 
pocket is an infringement of the plaintiff’s pocket TAB trademark. 
The use of the TAB itself, in the location described above, con- 
stitutes the infringement, regardless of the color or the inscription 
which may be stitched thereon, including the trademark or trade 
name of a company other than Levi Strauss & Co. We recently 
learned that the Court of Appeals has affirmed the above referenced 
decision on all grounds. The Examiner of Trademarks has had the 
Levi Strauss & Co., application to register the TAB device as a 
trademark, regardless of color, under suspension pending resolution 
of the appeal. In view of the decision, it is not known whether the 
defendant will continue to oppose the registration. 

Also noted is the Temporary Restraining Order issued by the 
U.S. District Court for the Northern District of California in the 
case of Levi Strauss & Co. v. Schoenfeld Industries Inc., et al. Civil 
Action No. C78 1770 SC, restraining defendants from using the 
TAB on the patch pockets and simulated patch pockets of pants 
and shirts. The TABs which were before the Court were of various 
colors, including blue and blue with a red and white “union jack.” 

Holding: In view of the above, we are of the opinion that color is 
not a limitation of the trademark, and protruding TABs on patch 
pockets which are of colors other than red should be considered to 
be an infringement of the registered trademark of Levi Strauss & Co., 
No. 577,490, for a small red marker TAB. Copies of this ruling are 
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being distributed to all Customs officers, so that the Customs 
Service may provide uniform enforcement of the trademark restric- 
tions applicable to the pocket TAB mark at all ports of entry. 


(C.S.D. 81-198) 


Copyright Infringement: Imported Stuffed Bears Held as Infringing 
on the Rights of the Copyright Owner 


Date: March 17, 1981 
File: CPR 3-CO:R:E:E 
713585 SO 

This ruling concerns whether or not a shipment of two types of 
stuffed bears is an infringing importation pursuant to section 602 
of the Copyright Revision Act of 1976 (17 U.S.C. 602). 

Issue: Would the importation from Korea of two types of stuffed 
bears infringe upon the rights of the copyright owner, Fun & Fancy 
Products, which had recorded their copyrights for soft sculptures 
known as “1050 Polar Bear, Sitting’? VA 29-333 and ‘Polar Bear, 
Sitting” (Three sizes of bear) VA 29-335 with Customs for import 
protection. 

Facts: The shipment referred to above arrived in Chicago, Illinois. 
The large bear arrived wearing red and white striped mittens of textile 
material attached together by a red cord and a red and white striped 
stocking cap of the same material as the mittens. The small bear is 
holding a small red velvet heart shaped cushion in its forepaws in- 
scribed with the words [logo]. The Director, Classification and Value 
Division at Chicago is seeking a Headquarters opinion as to whether 
the two sample bears submitted for our consideration infringe the 
copyrights of Fun & Fancy Products referred to above. 

Law and analysis: We compared the samples with large colored 
photographs of the copyright protected works. We are of the opinion 
that the imported works are strikingly similar to the protected works. 
Points of similarity are (1) the off-white plush material that is used to 
differentiate the ears and snouts of both the large and small bears 
and the hindpaws of the large bear, (2) the heavy brown thread that 
is used as the mouth of both bears and to separate the toes on the 
paws of the large bear and (3) the sitting position assumed by both 
bears. 

Section 602(a) of the Copyright Law (17 U.S.C. 602(a)) provides, 
with certain specified exceptions not applicable in this case, that 
importation into the United States, without authority of the owner of 
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copyright under this title, of copies of a work that has been acquired 
outside the United States, is an infringement of the copyright. The 
Secretary of the Treasury is authorized to prescribed regulations for 
the enforcement of the provisions of this title prohibiting importation. 

Section 603(c) of the Copyright Law (17 U.S.C. 603(c)) provides 
that, “Articles imported in violation of the importation prohibitions 
of this title are subject to seizure and forfeiture in the same manner 
as property imported in violation of the Custems revenue laws. For- 
feited articles shall be destroyed as directed by the Secretary of the 
Treasury or the court, as the case may be; however, the articles may 
be returned to the country of export whenever it is shown to the 
satisfaction of the Secretary of the Treasury that the importer had no 
reasonable grounds for believing that his or her acts constituted a 
violation of law.” 

The test employed to determine if a design has been copied is 
whether an ordinary observer who is not attempting to discover 
disparities between two articles would be disposed to overlook them 
and regard their aesthetic appeal as the same. The substantial sim- 
ilarity test was developed in order to bar a potential infringer from 
producing a supposedly new and different work by employing the 
tactic of making deliberate, but trivial, variations of specific features 
of the copyright protected work. 

Our comparison of the imported articles with the copyright pro- 
tected works leaves no doubt that the imported articles are substanti- 
ally similar to the copyright protected works. The addition of the 
mittens and hat to the large bear and the cushion to the small bear 
appears to us to constitute a deliberate attempt to make minor 
variations in the design while preserving a similar aesthetic appeal 
to the ordinary purchaser. Our general impression is that the works 
appear to be almost identical. 

Holding: We are of the opinion that the imported stuffed bears 
would be prohibited entry into the United States as infringing on 
the rights of the copyright owner, Fun & Fancy Products. The mer- 
chandise is subject to seizure and forfeiture in accordance with 17 
U.S.C. 603. In appropriate cases, the district director may grant 
relief from forfeiture upon consideration of a petition submitted 
pursuant to 19 CFR 133.51(a), under conditions specified by him 
(19 CFR 133.51(b)). However, in cases where the importer satisfies 
the district director that he had no reasonable grounds for believing 
that his acts constituted a violation of law, and exportation is sug- 
gested as an alternative disposition for the seized merchandise, 
exportation of the unlawfully imported articles would be limited by 
17 U.S.C. 603(c) to returning the articles to the country of export. 
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(C.S.D. 81-199) 


Entry: Whether the Date of Entry of a Shipment Is Considered To 
Be the Date Customs Releases the Shipment or the Date Customs 
Form 3461 Is Presented 

Date: March 17, 1981 
File: ENT-1-01:CO:R:E:E 
715729 MC 

This ruling concerns the correct time of entry of an importation. 

Issue: Whether the correct date of entry of a shipment of yellow 
potato dextrine is December 19, 1979, (the date that the Customs 
officer examined and released the merchandise) or December 17, 
1979, as subsequently requested by the importer. 

Facts: A shipment of yellow potato dextrine arrived into U.S. 
Customs territory on December 16, 1979. The new expedited entry/ 
entry summary procedure was followed. However, there was no 
notation on Entry Document Customs Form 3461 that the date of 
presentation was to be the date of entry. 

On December 17, 1979, Customs Form 3461 was presented. The 
merchandise was released on December 19, 1979, as indicated by the 
written date and signature of the releasing officer. A letter appears 
in the files that the importer requested December 17, 1979, as the 
date of entry. However, notation was made by the Customs Import 
Specialist that the “request that entry date be established as 12/17/79, 
was not present with entry documentation presented to Customs 
on 12/17/79, but was submitted with entry 1/3/80.” 

The significance of the date is that ‘‘(e)ntries, or withdrawals from 
warehouse, for consumption made from December 19, 1979, through 
December 31, 1979, are subject to countervailing duties as set forth 
in T.D. 80-2.” (Published in Federal Register 8/14/80. Volume 45, 
No. 159, page 54035). The instant shipment was determined to be 
entered on December 19, 1979, and therefore subject to counter- 
vailing duties. The importer’s protest (No. 1601-0-000045) was 
denied and submitted to Headquarters for further review. 

Law and analysis: Section 141.68 of the Customs Regulations 
provides that when entry documentation is filed without an entry 
summary, the “time of entry” is ‘“(1) The time the appropriate 
Customs officer authorizes the release of the merchandise or any 
part of the merchandise covered by the entry documentation, or 
(2) The time the entry documentation is filed, if requested by the 
importer on the entry documentation at the time of filing, and the 
merchandise already has arrived within the port limits; or (3) The 
time the merchandise arrives within the port limits, if the entry 
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documentation is submitted before arrival, and if requested by the 
importer on the entry documentation at the time of submission.’’ 

In the instant case, the appropriate Customs officer authorized 
release of the merchandise on December 19, 1979, in conformity 
with 141.68(a)(1). The importer seeks to use the time that the 
entry documents were filed, as provided in 141.68(a)(2). However, 
as stated above, 141.68(a)(2) stipulates that the entry document 
filing date may be used “if requested by the importer on the entry 
document at the time of filing.” According to the notation appear- 
ing in our records, the importer’s request was not made at the time 
of filing, but rather over two weeks later. Consequently, countervail- 
ing duties were correctly assessed. 

Holding: Unless the importer’s request that entry document filing 
date be used as the entry date is made at the time of the filing, Section 
141.68(a) mandates that when Customs authorizes the release of 
the merchandise shall be ‘“‘the time of entry.”’ Here, ‘“‘time of entry” 
was December 19, 1979, and relief from the countervailing duties 
is denied. 


(C.S.D. 81-200) 


Entry: The Liquidation of Merchandise at a Dutiable Rate More 
Than 90 Days Prior to the Submission of GSP Form A 


Date: March 17, 1981 
File: ENT-1-03 CO:R:E:E 
715770 MC 


This ruling concerns protests and petitions for refund of duties 
collected upon a liquidation made more than 90 days prior to sub- 
mission of a GSP Form A. 

Issue: Whether relief under Section 520(c) of the Tariff Act should 
be granted where merchandise was liquidated at a dutiable rate more 
than 90 days prior to importer’s submission of GSP Form A. 

Facts: Entry No. 147118 was made for 3 cases of knives from 
Pakistan on June 14, 1978. The knives qualified for duty-free impor- 
tation under the Generalized System of Preferences but the required 
GSP Form A was not available. A bond was posted for the production 
of the Form A and no duty was paid. The entry was initially liqui- 
dated free of duty due to error on June 23, 1978. In correcting this 
error, the Customs import specialist issued a Notice of Action on 
September 11, 1978, advising the importer that whereas no Form 
A was received, the entry would be dutiable. The entry was accord- 
ingly reliquidated as dutiable on September 21, 1978. 


The importer alleges that he advised the import specialist on 
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October 5, 1978, of his efforts to obtain the Form A as soon as possible 
as shown by his telephone log. The District Director’s office has no 
record of this alleged contact. 

Duty was paid on November 21, 1978. 

On August 1, 1979, Form A was submitted along with a letter re- 
questing a refund of duties. A refund was requested by the importer’s 
customhouse broker under Customs Regulations section 173.4 on 
November 29, 1979. The refund was denied on the grounds that the 
failure of the importer “to notify Customs of (his) intent to secure the 
necessary Form A within 90 days of the entry’s reliquidation constitut- 
ed a negligence that precluded reliquidation under 520(c) of the Tariff 
Act.” The importer protested this decision on January 21, 1980. 

Law and analysis: Section 10.171 through 10.178 of the Customs 
Regulations detail the procedure required in order to receive duty- 
free treatment for eligible articles imported directly from beneficiary 
developing countries under the Generalized System of Preferences. A 
“Certificate of Origin’ (i.e. “Form A’’) must be submitted to sub- 
stantiate the claim for duty-free treatment under the GSP. 

Section 10.173 (a) (3) provides the following: 

If the required (Form A) * * is not produced at the time 
of entry, the entry shall be accepted, subject to compliance with 
(certain) requirements * * * only if the importer or consignee 
gives a bond * * *. Within 60 days after such entry, or such 


additional period as the district director may allow for good cause 


shown, the importer or consignee shall deliver to the district 


l 
] >* 


director the certificate of origin. If 
within 60 days of the date of ent ‘y or such additional period as the 
district director, for good cause, m Ly allow, th district dire 
| treat the entry as dutiable and may cancel the bond o1 
* charge against the bond, as appropriate a * 


In this case, the bond was posted and Customs mistakenly liquidated 


the entry free of duty on June 23, 1979. Whereas no Form A was 
present, the entry should not have been liquidated as free of duty. 
After giving due notice to the importer and well beyond the 60 day 
period following the entry, the entry was correctly reliquidated a 
dutiable on September 21, 1978. As section 10.173(a)(3) indicates, 
the 60 day period may only be extended for “good cause shown.” 
Such burden rests on the importer. Nothing in the record indicates 
that this burden was met by the importer. In addition, the importer 
states that it was not until October 5, 1978, well beyond the 60 day 
period and after the reliquidation that any time ex 
been requested. Accordingly, reliquidation was not in error. 

Section 520(c)(1) of the Tariff Act of 1930, as amended (19 U.S.C 
1520(c)(1)) states that Customs may reliquidate an entry to correct 


‘“‘a clerical error, mistake of fact, or other inadvertence not amounting 
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to an error in the construction of a law, adverse to the importer and 
manifest from the record or established by documentary evidence, in 
any entry, liquidation, or other Customs transaction, when the error, 
mistake, or inadvertence is brought to the attention of the appropriate 
Customs officer within one year after the date of liquidation or 
exaction.” 

It is our opinion that the reliquidation on September 21, 1978, 
was not an error, inadvertence or mistake of fact under section 520(c). 
Customs’ action was intentional, deliberate and correct, based on the 
fact that ne Form A had been submitted within 60 days after the entry 
nor within the 90 day protest period, following the liquidation. 
Section 10.112 of the Customs Regulations requires documents 
necessary to be filed in connection with a free entry, to be submitted 
before liquidation becomes final. A liquidation is considered to become 
final after 90 days. (See, e.g. section 173.2 of the Customs Regulations). 

Holding: Entry No. 147118 was properiy reliquidated at a dutiable 
rate as no Form A was present prior to, at the time of liquidation nor 
at any time within 90 days thereafter. Relief under section 520(c) 
was properly denied. 


(C.S.D. 81-201) 


Subject: Classification: Nonfunctional Stitching Applied to Textile 


Materials Constitutes Ornamentation Pursuant to General Head- 
note 3(b), Sch 3, TSUS 
Date: March 20, 1981 
File: CLA-2:CO:R:CV:G 
066233 BB 
District Director or Customs, 
Pembina, N. Dak. 

Dear Sir: This is in response to your memorandum of June 13, 
1980, requesting clarification of Headquarters’ position on whether 
nonfunctional stitching on nontextile inserts in otherwise textile gar- 
ments, renders those garments ornamented for tariff purposes. 

In Headquarters Ruling Letter (H RL) 019095 dated July 7, 1972, 
addressed to [Corporate name and address] we ruled that nonfunctional 
stitching on a strip of plastic coated material inserted into the sleeve of 
a cotton coat, constituted ornamentation for tariff purposes. This rul- 
ing states that, ‘regardless of the material from which the embroi- 
dered strip is made,’”’ the coat would be ornamented. This statement 
is not accurate and must be modified. 

In HRL 044817 dated May 28, 1976, Headquarters ruled that non- 
functional stitching applied to a leather patch pocket on a pair of jeans 
did not render the jeans ornamented because Schedule 3, Headnote 
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3(b), TSUS, requires that the types of ornamentation mentioned in 
Ileadnote 3(a), including nonfunctional stiching, must be done to a 
pre-existing tertile fabric. 

The clear language of Headnote 3(b) indicates that the embroidered 
plastic coated inserts in the jackets that were the subject of HRL 
019095 only constituted ornamentation if the inserts were textile ma- 
terials which under Schedule 3, Headnote 2(iv), includes coated or 
filled fabrics provided for in Part 4 of Schedule 3. Assuming the plastic 
inserts were of coated or filled fabrics, as defined in Schedule 3, Part 4, 
Subpart C, Headnote 2, they would render the jackets ornamented. If 
the inserts were of nontextile material they would not. 

We are hereby modifying HRL 019095 to reflect this position and 
request that you furnish [Corporate name] with a copy of this decision 


(C.S.D. 81-202) 


Subject: Vessels: A Vessel Engaged in Research and Carrying No 
Merchandise and No Persons Except Crew and Scientific Person- 
nel Would Not Violate 46 U.S.C. 289 or Any Coastwise Laws 


Date: March 23, 1981 

File: VES-—0-02 
VES-3-14-CO:R:CD:C 
105035 JL 


This ruling concerns the operation of a U.S.-registered foreign- 
built research vessel on the high seas and in U.S. territorial waters. 

Issue: Will the operation of the American vessel as described herein 
violate 46 U.S.C. 289 or any other law or regulation administered 
by the Customs Service? 

Facts: It is proposed to operate a foreign-built U.S.-registered 
vessel out of a U.S. port for the purpose of testing electronic equip- 
ment. While all voyages will originate and terminate in the same 
port, some will entail voyages to the high seas while others may be 
confined to U.S. territorial waters. The vessel is U.S.-registered 
with a restriction from engaging in coastwise trade and the American 
fisheries, and is documented for miscellaneous service as an ocean- 
ographic research vessel. It is stated that the only personnel carried 
aboard the vessel will be its crew and military and civilian personnel 
connected with the operation and testing of the electronic equipment 
installed thereon. Additionally, the vessel may engage in oceano- 
graphic research work such as seismic studies, marine biology, ocean 
pollution, and related physical sciences. The attorney for the operator 
of the vessel asks if the anticipated operation of the vessel will violate 
46 U.S.C. 289. 
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Law and analysis: Title 46, United States Code, section 289, pro- 
vides that no foreign vessel shall transport passengers between ports 
or places in the United States, either directly or by way of a foreign 
port, under a penalty of $200 for each passenger so transported and 
landed. As such, it has no application to a U.S.-registered, foreign- 
built vessel. However, title 46, United States Code, section 11, pro- 
vides that a foreign-built vessel may not be documented to engage 
in the coastwise trade; and title 46, United States Code, section 
883, provides that a foreign-built vessel may not transport merchan- 
ise between points embraced within the coastwise laws. The coastwise 
trade generally is defined as the transportation of passengers and/or 
merchandise between points in the United States, including points 
within territorial waters, either directly or by way of a foreign port 
or place. 

Section 4.50(b), Customs Regulations, defines a “passenger’’ as 
any person carried on a vessel who is not connected with the operation 
of such vessel, her navigation, ownership or business. 

The Customs Service has previously ruled that a vessel used solely 
in research is not considered to be employed in coastwise trade. There- 
fore, no violation of the coastwise laws would occur if the vessel 
curries no persons, other than its crewmembers and scientific personnel 
engaged in research, and no merchandise, other than the usual supplies 
and equipment necessary for the research. 

Holding: No law or regulation administered by the Customs Service 
prohibits a foreign-built U.S.-registered vessel from engaging exclu- 
sively in testing electronic equipment and oceanographic research 
under the circumstances described, provided it carries no persons 
other than its crewmembers and personnel connected with the research 
and testing operations, and no merchandise, other than the usual 
supplies and equipment necessary for the testing and research 
activities. 


(C.S.D. 81-203) 


Drawback: This Ruling Establishes Parameters for Implementation 
of the New Same Condition Drawback Law 


Date: March 26, 1981 
File: DRA-1-CO:R:CD:D 
212709 WR 


Issues: 1. Whether a drawback claimant may use the Exporter’s 
Summary Procedure for same condition drawback? 

2. Is substitution permitted under the same condition drawback 
law? 
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3. Whether blanket identification on a lower-to-higher basis is 
permissible for same condition drawback? 

4. Whether the accelerated payment program is applicable to 
same condition drawback? 

5. Whether a drawback claimant must certify the lack of pro- 
cessing or, if processed, describe that processing of data in the claim- 
ant’s records will show the same information and the claimant agrees 
to make those records available for audit. 

Facts: No facts are presented. 

Law and analysis: Public Law 96-609 (Dec. 28, 1980) amended 
section 1313 of the Tariff Act of 1930 by redesignating subsections (j) 
and (k) as subsections (k) and (1) and adding a new subsection (j). 
New subsection (j) (19 U.S.C. 1313(j)) establishes the right to draw- 
back on imported merchandise that is not used in the United States 
and is exported or destroyed in the same condition as when imported. 

The exporter’s summary procedure established by section 22.7(d) 
of the Customs Regulations provides a means to reduce adminis- 
trative ccsts. It can be used only with the permission of the Regional 
Commissioner who processes the drawback claims. Among the criteria 
which must be met before that permission is granted is a finding by 
that Regional Commissioner that the claimant’s export volume is 
large cnough to justify use of the procedure. Essentially, the pro- 
cedure requires the claimant to sutmit with the drawback claim a 
chronological summary of the exports rather than the actual docu- 
mentary evidence. However, the evidence which forms the basis 
for the summarization must be kept by the claimant and be available 
for examination by Customs. Further, the accuracy of the submitted 
summary must be secured by a bond which protects the Government 
from loss due to an incorrect summary. There is no legal impediment 
to use of the exporter’s summary procedure for same condition draw- 
back and the concerned Regional Commissioner may permit use 
of the procedure when justified. 

The second issue is whether substitution will be permitted under 
same condition drawback. Section 1313(j) unlike section 1313(b) 
does not have a substitution provision and therefore substitution 
cannot be permitted for same condition drawback. 

The next issue concerns the use of blanket identification of mer- 
chandise as provided under section 22.4(b) of the Customs Regula- 
tions. The Customs Service has applied the concept established in 
section 22.4(f) to articles other than those manufactured with import- 
ed or substituted merchandise. For example, that concept of iden- 
tification from lower-to-higher lots was allowed for rejected 
merchandise under 19 U.S.C. 1313(c). There is no legal impediment 
to its application under 19 U.S.C. 1313(j). 
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The accelerated payment program established under section 22.20a 
of the Customs Regulations is limited to articles manufactured with 
the use of imported or substituted merchandise. The Customs Serv- 
ice has decided against expanding the accelerated payment program 
to other types of drawback as being unwarranted. No reason has 
been presente | to change that position. 

The final issue concerns the need for certification as to the lack or 
extent of processing done to imported merchandise for which there is a 
claim for drawback under 19 U.S.C. 1313(j). Because the accelerated 
payment program is not used with respect to same condition drawback, 
payment of those claims will not be made until the claim is liquidated. 
Under the stated facts, the claimant’s records will show that either 
the merchandise was not subjected to any use other than the ones 
specifically excepted by 19 U.S.C. 1313(j) or the extent of that 
processing. Also, the claimant apparently has agreed in writing to 
keep its factory and records available for examination by Customs. 
On those facts, the legal requirements of the statute can be satisfied 
by use of the claimant’s records. 

Holdings: 1. The exporter’s summary procedure can be used for 
same condition drawback if approved by the Regional Commissioner 
who receives the claims. 

2. Substitution does not apply to same condition drawback. 

3. There is no legal impediment to applying blanket identification 
(section 22.4(b) of the Customs Regulations) to 1313(j) drawback. 

4. The accelerated payment program is not applicable to same 
condition drawback. 


5. The Regional Commissioner who is responsible for processing 
drawback claims may approve use of a drawback claimant’s records 
instead of the affidavit if the Regional Commissioner is satisfied that 
the records show the lack or extent of processing on the exported 
merchandise. 


(C.S.D. 81-204) 


Subject: Classification: An Insulated Boot Formed Through a 
Vulcanization Process and Not By Sewing and Stitching Is 
Classifiable Under Item 700.53, TSUS 


Date: March 26, 1981 
File: CLA-2-07:S:C:D :6:60—-6-113 
800222 


In a letter dated February 2, 1981 you inquired as to the dutiable 
status of a vulcanized rubber, 100% waterproof, insulated boot, No. 
IW P-2028-12, manufactured in Korea. 

The sample submitted is a calf-high, 8-eyelet, insulated rubber 
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boot commonly known in the trade as a Woodsman Boot or Pac. 
Although non-functional cotton stitching is discernible at the sole 
line, the footwear sample is formed through a vulcanization process 
and notby sewing and stitching. Additionally, the upper is of molded 
construction and is not formed by nonmolded viny] or rubber parts. 

Rubber/plastic footwear of this type is classifiable under the pro- 
vision for other footwear designed to be worn over, or in lieu of, other 
footwear as a protection against water, oil, grease, or chemicals, or 
cold or inclement weather, all the foregoing having soles and uppers 
of which over 90 percent of the exterior surface area is rubber or plas- 
tics (except footwear with uppers of nonmolded construction formed 
by sewing the parts thereof together and having exposed on the outer 
surface a substantial portion of functional stitching) in item 700.53, 
Tariff Schedules of the United States, and dutiable at the rate of 37% 
percent ad valorem. 

This ruling is being issued under the provisions of Section 177.1(a) 
(1) of the Customs Regulations (19 CFR 177.1(a)(1)). 


(C.S.D. 81-205) 


Value: Entries of Industrial Sewing Machine Needles Appraised on the 
Basis of Foreign Value 
Date: April 3, 1981 
File: CLA-2 CO:R:CV:V 
542193 MI 
Re: Application for Further Review of Protest No. 1001-0-003091. 
REGIONAL CoMMISSIONER OF CuSsTOMS, 
New York City, N.Y. 

Dear Sir: This protest was filed against your decision in the liqui- 
dation of entries of industrial sewing machine needles. The merchan- 
dise was appraised on the basis of foreign value, section 402a(c), 
Tariff Act of 1930, as amended. The protestant contends that export 
value is the proper basis of appraisement, under the following facts. 

[company name] is the sole manufacturer and exporter of industrial 
sewing machine needles which it sells in Belgium and for export to the 
United States. [co.] sells over 90% of these needles in Belgium directly 
to garment manufacturers, who do not resell the needles. (co.) also 


sells small quantities to a few Belgian shops which repair and service 


textile machinery. These needles are not resold, but are consumed by 
the repair and service shops. 

[co.] offers its needles for sale to the United States to all purchasers, 
and sells to several companies which resell the needles, principally to 
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garment manufacturers. All sales to the United States purchasers are 
made at the same price, with no restrictions on resale or use. 

Foreign value, in pertinent part, is defined as ‘‘* * * the price at 
which such or similar merchandise is freely offered for sale for home 
consumption to all purchasers in the principal markets of the country 
from which exported, in the usual wholesale quantities and in the 
ordinary course of trade * * *” 

The protestant contends that for merchandise to be freely offered 
for sale in the ‘‘usual wholesale quantities,” the merchandise must be 
sold at wholesale. The absence of a wholesale level of trade precludes a 
determination under foreign value. He cites several court decisions in 
support of this contention. He also contends that prior to the 1956 
amendments to the valuation law, sales to industrial users or con- 
sumers were not considered to be sales at wholesale, and he cites 
court cases which hold that ‘wholesale’? contemplates only sales to 
purchasers for resale, and not sales to consumers or end users. 

While the statute provides that foreign value shall be the freely 
offered price in the usual wholesale quantities, the issue of ‘usual 
wholesale quantities” exists only when the merchandise is sold 
offered for sale at varying prices, depending upon the quantity 
purchased. There are many court decisions to this effect. For example, 
in Plywood & Door Manufacturing Corporation v. United States, 


R.D. 9111 (1958), the court first referred to the so-called “major 
portion of sales or offers for sale” rule used to determine usual whole- 
sale quantities in Brooks Paper Company v. United States, C.A.D. 495 
(1952) and then said: 


It will be observed that this is applicable where merchandise is 
freely offered for sale at different prices for different wholesale 
quantities, and the purpose of the rule is to enable the selection 
of one wholesale quantity as “the usual wholesale quantities, 
from which it follows that the price at which that particular 
wholesale quantity was freely offered for sale would be the price 
contemplated by the statute. 


In Jenkins Brothers v. United States, T.D. 49093, 25 C.C.P.A. 90 
(1937), the court said: 

Of course, where the price at which an article is sold does not 

vary according to quantities sold, no question of usual wholesale 


quantity can arise, and in such case a single article may sometimes 
be regarded as a usual wholesale quantity. 


A similar opinion has been expressed in several other cases, for 
example, Ramallah Trading Co. v. United States, R.D. 7799 (1950), 
Wm. A. Foster & Co., Inc. v. United States, R.D. 7673 (1949), and 
Luria Steel & Trading Corp. v. United States, R.D. 9311 (1959). 

In all the cases which the protestant cited in which the court was 
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attempting to determine usual wholesale quantities, sales were made 
to different levels of purchasers at different prices. For example, in 
Montgomery Ward & Co. v. United States, R.D. 7984 (1951), the 
merchandise, silver jewelry, was offered for sale to consumers at list 
prices and to dealers at a 25% discount from list prices. Likewise, in 
United States v. Fisher Scientific Company C.A.D. 513 (1952), there 
were two price categories for the merchandise, depending on the 
quantity purchased. 

In the case before us, the manufacturer’s price list for home con- 
sumption does not show that it sold at different prices according to 
the quantities sold or according to level of purchaser. Therefore, 
we conclude that no issue of “usual wholesale quantities” exists 
in this case. 

The protestant cites several cases to support his contention that 
sales to industrial users or consumers cannot establish foreign value. 
We believe those cases are distinguishable from the instant case. 


For example, in Universal Carloading and Distributing Co. v. 
United States, R.D. 4894 (1940), the record below showed that there 


was no foreign cr export value. The court found that there was no 
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sale quantities’ was not specifically addressed, possibly because no 
quantity discount was involved, or possibly because, by implica- 
tion, the “usual wholesale quantity” was one. The important fact 
is that the court found that sales made only to manufacturers, and 
not to dealers or jobbers, were held not to preclude a finding of foreign 
value. 

In United States v. Testing Machines, Inc., R.D. 5981 (1944), the 
merchandise was freely offered for sale in Canada, for home consump- 
tion, usually one at a time, to all purchasers. There was no quantity 
discount. Although sales were generally made to users in Canada, any- 
one could purchase at the same (users’) price. The court did not analyze 
sales at the wholesale level, but simply found that, as the articles were 
freely sold in the usual wholesale quantities, foreign value was the 
proper basis of appraisement. 

We believe this case and the Paramount case, supra, support the 
proposition that sales only to end users can establish foreign value. As 
the court said, in Plywood and Door Manufacturers, supra: 


Of course, it is well recognized that many consumer purchasers 
buy goods at wholesale or in wholesale quantities. This is particu- 
larly true in the case of purchasers, such as manufacturers, in the 
purchase of materials to use in producing other goods or arti- 
cles* * * Consequently, the fact, standing alone, that a pur- 
chaser or class of purchasers is a consumer would not necessarily 


categorize the quantities in which he buys as retail quantities. 

In United States v. Richard & Co., T.D. 42216, 15 C.C.P.A. 143 
(1927), the merchandise was sold at a discount only to wholesalers. 
The granting or refusal of the discount was irrespective of the quantity 
purchased. The C.C.P.A. reversed the Customs Court’s finding that 
sales at the discounted price were the basis of foreign value, because 
these sales were a minor portion of the total sales, were not in the 
usual wholesale quantities, and were not freely offered, in the ordinary 
course of trade. In its opinion the court said: 

Section. 402(b) does not provide that the wholesale price shall 
be the price to wholesalers, but the price in the usual wholesale 
quantities. The law is not concerned with the persons who buy, but 
the manner in which they buy. 

That statement was quoted approvingly in American Shipping Co. 
v. United States, C.A.D. 198 (1942). There, X-Ray grids were sold sin- 
gly, to dealers at one price and to consumers at a higher price than to 
dealers. The importer contended that sales to consumers were retail 
transactions, notwithstanding the fact that the sales were in the usual 
wholesale quantity and that Congress contemplated only wholesale 
transactions as entering into a foreign value determination. The im- 
porter also contended that the statutory foreign value phrases “all 
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purchasers” and “in the ordinary course of trade” did not refer to 
users or to sales in single units at retail, and that Congress could only 
have had in mind the ordinary course of trade in wholesale quantities 
in wholesale transactions. In reply to these contentions, the court said: 
Appellant seeks to have us read into the provision language 
which it does not contain and language which would * * * be 
court legislation. The importer would have us interpret the para- 
graph as if it read: freely offered for sale to all purchasers * * * 
in the usual wholesale quantities to wholesalers who sell to re- 
tailers in the ordinary course of trade. 
If Congress had thought it was advisable to emphasize “‘whole- 


9) 


sale quantities” and to provide that the sales which should be 
taken as a basis of the value for appraisement purposes should be 
only those in which wholesale quantities were sold for resale, it 
would have been an easy matter for it to have done what appel- 
lant seeks to have us do. 

In the instant case, the only freely offered prices to all pur- 
chasers, obviously, were the prices at which the merchandise was 
appraised. To read language into the provision in accordance 
with appellant’s implied request is to read out of the same pro- 
vision the phrase “freely offered for sale to all purchasers”? which 
has been so strongly emphasized in the decisions of this court. 

Finally, the protestant argues that because Congress amended the 
valuation law to include industrial users in the definition of “pur- 
chasers at wholesale,” sales to industrial users under the ‘old law” 
(section 402a) were not considered to be wholesale sales, and therefore 
could not be used as a basis for valuation. 

The 1956 amendment in question made a major change in the 
method for determining ‘usual wholesale quantities.’”” Congress and 
Treasury officials who testified at various hearings held prior to enact- 
ment of the Customs Simplification Act of 1956, recognized that it was 
commercially unrealistic, and even ‘‘aberrational’ to base ‘usual 
wholesale quantities” on the greatest number of sales. The law was 
therefore amended to base “usual wholesale quantities” on the price 
at which the greatest aggregate volume is sold. 

However, even before 1956, the courts considered sales to industrial 
users as the basis of determining foreign value. In the Testing Machines 
case, supra, decided in 1944, sales generally made in single units to 
users established foreign value. In the American Shipping case, 
supra, decided in 1942, there were sales to dealers and to consumers, 
at different prices. The court categorically rejected the argument that 
sales to consumers could not be considered in determining foreign 
value. The Paramount case, supra, decided in 1966, accepted sales to 
users only as the basis for foreign value despite the 1956 amaniment 
in question. Thus, there are grounds for contending, as we do, that 


the 1956 amendment simply codified existing practice. 


Based upon the foregoing discussion, we conclude that the merchan- 
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dise in this case was properly appraised on the basis of foreign value. 
Under the circumstances, you are directed to deny the protest in full. 
Your file is returned herewith. 


(C.S.D. 81-206) 


Subject: Vessels: Converting a Vessel’s Engine Cooling System 
From Salt Water to Fresh Water Does Not Constitute a Dutiable 
Repair Under 19 U.S.C. 1466 


Date: April 9, 1981 
File: VES-13-18 
CO:R:CD:C 
104937 JL 
This ruling concerns the dutiability under the vessel repair statute 
of modifications to a vessel’s engine cooling system. 
Issue: Is the conversion of a vessel’s engine cooling system from 
salt water to fresh water a dutiable repair under 19 U.S.C. 1466? 
Facts: An American-flag vessel had modifications made to its 
cooling system piping in order to convert from a salt water to a fresh 
water system. The regional commissioner is of the opinion that the 
replacement of one system for another is a dutiable repair. The peti- 
tioner maintains that the installation of a new system which is a 
changeover from one type to another is a non-dutiable modification. 
Law and analysis: The vessel repair statute, title 19, United States 
Code, section 1466 (19 U.S.C. 1466), provides for a 50 per centum 
ad valorem duty on the cost of foreign repairs to certain American-flag 
vessels. 
In E.E. Kelly & Co. v. United States, CCPA (1929), T.D. 43322, 
a case in which the scope of the word “‘repair’’ as used in the vessel 
repair statute was at issue, it was held that the commercial meaning 
of a tariff term is presumed to be the same as its common meaning. 
In the absence of any evidence that a more restricted meaning was 
‘uniform, definite and general”, the Court held that the dictionary 
definition of “repair” supported a conclusion that maintenance 
painting was dutiable as repairs under the statute because it found 
that “maintenance” is used in the sense of keeping a thing in good 
condition by means of ‘repair’. 
The word ‘‘alter’” is defined by Webster’s Third New International 
Dictionary, 2nd ED. (1971): 
To cause to become different in some particular characteristic 


* * * without changing into something else. As measure, dimen- 
sion, course, arrangement, or inclination. 
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The same source defines ‘‘modify”’ as follows: 


To change the form or properties of for a definite purpose,* * * 


The court in Kelly adopted this Funk & Wagnalls New Standard 
Dictionary definition of “repair” : 


The process of repairing; restoration after decy, waste, in- 
jury, or partial destruction; supply of loss; reparation; the repair 
of a building; often in the plural; as to make repair on a roof * * * 

The invoice from the Canadian shipyard discloses that item 008, 
“piping modification in machinery spaces in way of salt to fresh water 
cooling conversion”, involved primarily the integration of the exist- 
ing fresh water systems of the vessel with the engine cooling pipeline 
by brazing, fitting, adding reducers, etc. The affidavit of the vessel 
manager states that these items constituted the last tasks necessary 
for the conversion, ones that could only have been accomplished on 
a dead ship, and that the system was otherwise operable and not in 
need of repair. 

On the record, we are of the opinion that the work at issue in no way 
constitutes a dutiable repair under section 1466. It is, rather, an 
alteration to a system that is part of the vessel’s hull and fittings. 

This is not to say, however, that every alteration or modification 
effected upon a vessel will be non-dutiable. It may happen that a 
unit will fail and the restoration of that unit to its previous level of 
normal operation or condition will be effected by an alteration. In such 
a case, a “repair” within the contemplation of the statute may be held 
to have been accomplished. 

Holding: The alteration or modification of the cooling system of a 
vessel in order to convert it from salt water to fresh water operation, 
when no restoration of the system to previous working condition from 
a state of decay, destruction, or injury is involved, in not dutiable as 
a “repair” under 19 U.S.C. 1466. 


(C.S.D. 81-207) 


Subject: No Basis in Law Supporting a Demand for Return of Draw- 
back Legally Obtained if the Article on Which Drawback Was 
Paid Is Returned to the U.S. Under a TIB, Later Breached 

Date: April 15, 1981 
File: DRA-1-CO:R:CD:D B 
212591 
Issue: May Customs demand repayment of drawback legally 
obtained, if the article upon which drawback was paid is returned 
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to the United States, under a temporary importation bond, later 
breached? 

Facts: An aircraft manufacturing corporation which failed to export 
an American-made aircraft containing foreign parts entered under 
temporary importation bond, paid $25,000 to cancel liquidated 
damages of $600,000. Upon breaching of the bond, an additional 
demand was made for $25,339 by the District Director, Los Angeles, 
the amount paid as accelerated drawback on the parts when they 
were incorporated into and exported on the aircraft in 1972. A broker 
for the aircraft corporation now asks that the sum paid to cancel 
the liquidated damages, $25,000, be refunded. 

Law and analysis: It is evident from the multitude of parts incor- 
porated into this particular aircraft (empennage, wing assembly, 
tail cone, etc.) in the United States, that when it left this country 
it was considered a product of the United States. Because it was 
exported with benefit of drawback, when it reentered for refur- 
bishing, it would have been dutiable under item 804.10, TSUS, at 
not more than the drawback received upon exportation. To avoid 
paying this amount, $25,339, the aircraft was entered under a tem- 
porary importation bond. This bond evidently was in the amount 
of $600,000 equal to twice the duty on the aircraft. Actually, since 
duty on the aircraft would have been limited to the amount of draw- 
back received, the bond should have been taken in twice that amount, 
and not twice the duty which would have been paid on the total 
value of the aircraft. 

There is no provision in the law or regulations which requires 
that a consumption entry be made and duties paid on merchandise 
which was the subject of a breached temporary importation bond. 
The liability for breaching this bond is limited to liquidated damages . 
Indeed, the purpose of assessment of those damages is to insure 
that the revenue is made whole by collection of an amount double 
(or in some cases 110 per cent) the duties. The liquidated damages 
may be cancelled upon payment of a lesser sum through mitigation. 

Drawback requires importation of merchandise, manufacture of 
that merchandise (and/or domestic merchandise of the same kind 
and quality), and exportation of the article manufactured or pro- 
duced. If these requirements were met (as we assume they were) 
drawback was rightly paid. The subsequent return of the aircraft 
to the United States under a TIB bond and the breach of the bond 
has no bearing on drawback rightly paid. It does subject the company 
to liquidated damages and of course there is no basis for refunding 
the liquidated damages. 
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Holding: The $25,339 returned to our Los Angeles offices con- 
stituted an exaction erroneously collected and covered by 19 U.S.C. 
1520(a)(2), and should be refunded pursuant to that section from 
funds authorized by 19 U.S.C. 1520(b). There is no basis in the 
law or regulations which supports a demand for return of drawback 
legally obtained if the article upon which the drawback was paid 
is returned to the United States under a temporary importation 
bond, later breached. 


(C.S.D. 81-208) 


Entry: The Validity of Liquidations of Entry Summaries Assigned 
Duplicate Entry Summary Numbers 
Date: April 16, 1981 
File: ENT-1-01 CO:R:E:E 
714574 JV 
Re: Request for Internal Advice Under Part 177.11, Customs Regula- 
tions, Concerning the Validity of Liquidations of Entry Summaries 
Assigned Duplicate Entry Summary Numbers. 

Issue: Whether the bulletin notice posting of an entry summary 
that had been assigned a duplicate (incorrect) entry summary number 
results in the legal liquidation of a different summary that has been 
assigned the identical (correct) summary number. 

Facts: On March 4, 1980, a customhouse broker filed entry summary 
No. 380326 for an importation of floor coverings imported from 
England. This summary shall be referred to as summary ‘‘A’’. 

On March 13, 1980, the same broker filed another entry summary 
with the identical summary number (380326). This summary, how- 
ever, covered an importation of footwear from Tawian. It is hereafter 
referred to as summary “B”’. 

Apparently, shortly after the filing of both summaries, a Customs 
employee noticed that both summaries were assigned the identical 
number and notified the broker. The broker advised Customs that 
summary “A” should be numbered 383026 and summary ‘“B” 
numbered 380326. However, through inadvertence, the offical sum- 
maries that were on file with Customs were not changed. Both sum- 
maries still were numbered 380326. 

On April 4, 1980, summary “A”’, still erroneously numbered 380326, 
appeared on a bulletin notice that was posted in the Customs office. 
Because the broker had changed the summary numbers on his records, 
he assumed that summary “B” had liquidated and filed a protest 
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against this summary on June 17, 1980. Since the final computation 
of duties due on summary “B” had not yet been determined, his 
protest was denied as “prematurely filed” on June 25, 1980. The 
official summaries on file with Customs were changed at that time to 
reflect the correct summary number assignment. 

The following questions have been raised in connection with the 
above mentioned summaries: (1) Did either summary legally liquidate 
on April 4, 1980? If so, which one A or B? (2) Was Customs legally 
correct in denying the protest against summary “‘B’’? It is the opinion 
of the district director that the erroneous posting on the bulletin 
notice of April 4, 1980, resulted in neither of the summaries being 
liquidated. Since that date, summary “A”, now correctly numbered 
383026, was posted and liquidated ““No Change’’ on September 19, 
1980. Summary “B” which was protested on June 19, 1980, remains 
unliquidated. 

Law and analysis: The information shown on the bulletin notice 
of liquidation is the entry number, importer of record, and date of 
entry. Because Customs was aware of the correct entry number for 
summary ‘“‘A”’ prior to liquidation and took no action to correct it, 
the inadvertent liquidation of summary ‘‘A”’ under the wrong number 
on April 4, 1980, was invalid. To hold otherwise under the circum- 
stances, would result in the importer being misled into believing that 
summary “B” rather than summary ‘“A’’ had liquidated, thereby 
causing him to lose his right to protest by not taking action to timely 
file a protest on summary “A” after the liquidation of that summary 
under the incorrect entry number. 

The inadvertent bulletin notice posting of summary “A” under 
the wrong entry number did not result in the legal liquidation of sum- 
mary ‘‘B’’, since the final computation or ascertainment of duties 
due on that entry had not been accomplished. Liquidation is the final 
Customs action on an entry. A protest filed pursuant to section 514, 
Tariff Act of 1930, as amended, is an objection to Customs counting, 
weighing, appraising, and like actions associated with an importation . 
Where Customs has not completed all aspects of these actions liqui - 
dation cannot take place. Since summary “B” had not liquidated, 
Customs was correct in denying the protest as prematurely filed. 
Entry summary ‘‘B” should be renumbered, and the importer advised 
of the newly assigned number and his right to protest that entry after 
it is eventually liquidated. The new number should eliminate the 
confusion created by the duplication of the original number. 

Holding: The original liquidation of summary ‘‘A” on April 4, 1980, 
was not valid because of the use of the wrong entry number, nor did 
it result in the liquidation of summary “‘B”’. 
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(C.S.D. 81-209) 


Subject: Bonds: Obligors on a Foreign-Trade Zone Operator’s Bond 
Are Not Liable Under the Bond for Accidental Loss of Merchan- 
dise Through Breakage, Evaporation, etc. 


Date: May 12, 1981 
File: CO:R:CD:D 
212804 WGR 


Issues: 1. Whether the obligors on a foreign-trade zone operator’s 
bond are liable for any loss of duty and taxes if the operator or the 
operator’s employee accidentally drops a case of liquor and breaks 
all of the bottles? 

2. Whether the obligors on a foreign-trade zone operator’s bond 
are liable for any loss of duty if stacked cartons containing bottles 
of perfume aksorb moisture, weaken, and tumble to the ground, 
breaking the bottles of perfume? 

3. Whether the term “missing” used in the foreign-trade zone oper- 
ator’s bond is synonymous with the terms ‘‘broken, damaged, destroy- 
ed, or evaporated”’? 

4. Whether the obligors on a foreign-trade zone operator’s bond 
are liable under the bond if broken bottles of liquor or perfume are 
found in a zone and the contents apparently have evaporated? 

Facts: No facts were presented. 

Law and analysis: Under section 3 of the Foreign Trade Zones Act 
of 1934, as amended (19 U.S.C. 81c), foreign merchandise placed in 
a zone is not subject to the Customs laws until it is sent from that 
zone into the Customs territory of the United States. In the case 
of Hawaiian Independent Refinery v. U.S., 460 F. Supp. 1249, C.D. 
4777 (1978), the court interpreted that provision to mean that foreign 
crude oil which was brought into a zone and consumed in that zone 
was not subject to duty. 

There are two stated purposes for the foreign-trade zone operator’s 
bond. First, in exchange for removing Customs officers from the 
zone during non-working periods the obligors guarantee the payment 
of any duty and tax on any merchandise that is removed from the 
zone without Customs permission or is otherwise missing from the 
zone. Second, in exchange for the discontinuance of the posting of 
inventory ledgers by Customs personnel, the obligors agreed to be 
absolutely liable as an insurer for any loss or estimated loss of revenue 
on any merchandise shown to have been received in the zone by the 
records of the Customs Service or the operator and then found to be 
missing from the zone without Customs permission. The bond for- 
mat was published as attachment b to Customs Service Circular 


’ 
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FOR-2-0:1:C dated September 3, 1976. Paragraph 3.b. of that 
Circular states that the bond obligates the principal to cover the 
oss of revenue due on merchandise found to be missing from the 
zone (emphasis supplied). 

Duties and taxes become due only when foreign merchandise 
leaves a zone for entry into the Customs territory of the United 
States. That is the only situation in which revenue can be said to be 
due. There is no duty and tax due if merchandise is consumed in the 
zone under the holding of the Hawaiian Independent Refinery case, 
supra. There is no duty and tax due if the foreign merchandise is 
exported to a foreign country from the zone by virtue of 19 U.S.C. 
Sle. 

Therefore the purpose of the bond is to recover any duty and tax 
that should have been paid if the circumstances show that the miss- 
ing merchandise was removed from the zone without permission and 
brought into the Customs territory of the United States. The term 
“missing’’ is not to be construed to apply to every article that cannot 
be found. It does apply to an article that cannot be found where a 
Customs Officer has probable cause to believe that the missing article 
was unlawfully introduced into United States Customs territory. 

Thus, where the evidence suggests that the merchandise was con- 
sumed in a zone through breakage, the bond provisions are not 
triggered. Under the hypothetical facts presented the presence of 
broken bottles or cases in the zone suggests that the merchandise 
which had been in the broken bottles or cases was consumed in the 
zone. Therefore, no duty and tax is due, and the bond provisions 
covering loss of revenue do not apply. 

Holdings: 1. The loss of liquor through the accidental breakage of 
the bottles in a zone does not result in a loss of revenue and the bond 
does not apply. 

2. The loss of perfume through evaporation following breakage of 
their bottles in a zone does not result in a loss of revenue and the 
bond does not apply. 

3. The term “missing” as used in the foreign-trade zone operator’s 
bond applies to situations where a Customs officer has probable cause 
to believe that the missing merchandise was unlawfully removed 
from the zone into the Customs territory thereby resulting in a loss 
of revenue. 

4. Obligors on a foreign-trade zone operator’s bond are not liable 
under the bond if broken bottles of liquor or perfume are found in 
a zone with the contents apparently evaporated unless the circum- 
stances are such that the Customs officer has probable cause to be- 
lieve that the merchandise did not evaporate, but was unlawfully 
brought into the Customs territory of the United States. 


, 
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(C.S.D. 81-210) 


Subject: A CF 7543 Contains Required Information To Complete a 
Drawback Claim and FIFO Accounting Method Is Acceptable for 
Identifying Same Condition Claims Under 19 U.S.C. 1313(j) 


Date: May 13, 1981 
File: DRA-1-09-CO:R:CD:D 
212688 DB 

Issue: May a certificate of delivery be filed in lieu of a consumption 
entry for purposes of making a same condition drawback entry? 

For purposes of same condition drawback, 19 U.S.C. 1313(j), may 
a claimant designate lots of imported merchandise on a first-in-first-out 
(FIFO) accounting method for purposes of obtaining drawback under 
that law? 

Facts: An importer of glassware plans to repack imported glassware 
with domestic tumblers of different sizes and shapes to form glassware 
sets which will be exported. Identification of the specific import entry 
would be lost at the point where the set was packaged for export. The 
importer’s broker suggests that FIFO recordkeeping be maintained to 
identify entries for designation for same condition drawback. 

Further, because many exporters/claimants under same condition 
drawback are not the importers of record, the former find it difficult to 
obtain consumption entries from the latter who wish to protect the 
confidentiality of price, volume, etc. The broker suggests that in lieu 
of a consumption entry a certificate of delivery be filed with the same 
condition entry. 

Law and analysis: The filing of a consumption entry is not required 
for making a same condition drawback entry. To complete a drawback 
claim under regulations now being drafted for study, a copy of the 
import entry must be presented with the entry, if possible. If not, the 
claimant is to identify the import entry. If the exporter is not the 
importer, the CF 7543 would be the proper way to connect the 
merchandise with the consumption entry. 

Repacking is specifically allowed as an “incidental operation” under 
the same condition drawback law, Public Law 96-609. The placement 
of glassware imported in bulk containers into boxes, cartons, etc. with 
domestic glasses to form a set would be considered repacking, a per- 
mitted operation under the law. 

Insofar as FIFO is concerned, we have previously allowed this pro- 
cedure for fungible merchandise under the direct identification draw- 
back manufacturing law, 19 U.S.C. 1313(a) (See C.S.D.’s 79-27 of 
July 21, 1978 and 79-252 of December 5, 1978). This is allowed, however, 
only when merchandise is completely fungible and the rate and amount 
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of duty paid on all imported shipments remain constant. Should either 
factor differ from shipment to shipment, designation as set out in sec- 
tion 22.4(f), Customs Regulations, must be followed. This section 
provides in pertinent part: 

When identification is made against two or more lots of import- 
ed merchandise of different dutiable values or subject to different 
rates of duty, or against two or more lots of drawback products 
subject to different allowances of drawback, the drawback shall be 
based first upon the lot or lots of lowest dutiable value, rate of 


duty, or drawback allowance * * * from lower to higher until all 
the lots have been accounted for. * * * 


Holdings: (1) The filing of a certificate of delivery for purposes of 
completing a same condition drawback entry by a claimant who is not 
the importer of record is the proper way to connect the merchandise to 
the consumption entry. 

(2) The first-in-first-out accounting method may be used to designate 
merchandise for same condition drawback provided the rates of duty 


and amounts of duty paid on the merchandise remain constant over 
the entries to be designated. 





US. Customs Service 
Proposed Rulemaking 


19 CFR Parts 24, 111, 141 


Proposed Customs Regulations Amendments Relating To Discharge 
of an Importer’s Liability for Duties 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations to establish an alternative procedure for an importer of record 
to pay duties on imported merchandise through a licensed custom- 
house broker. The purpose of the proposal is to aid importers of record 
in discharging their personal liability for the payment of duty. Presently, 
when an importer uses a broker and pays by check or draft, the 
importer often furnishes the broker one check or draft covering both 
duties and the broker’s fees and charges. The broker then pays the 
duties to Customs on behalf of the importer. Under the alternative 
procedure, the importer may elect to sumit to the broker a separate 
check or draft for the duties, payable to the ‘“‘U.S. Customs Service.” 
The broker would then deliver the importer’s check or draft to 
Customs. 

This document also proposes to amend the Customs Regulations 
to require brokers to state on invoices or statements to clients that 
if the clients are importers of record, payment to the broker would 
not relieve the clients of liability for Customs charges in the event 
the charges are not paid by the broker. Clients also would be advised 
that if they elect to pay by check, they may pay Customs charges 
with a separate check payable to the ‘‘U.S. Customs Service.” 

DATE: September 3, 1981 
ADDRESS: Written comments (preferably in triplicate) may be 
addressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, U.S. Customs Service, 1301 Constitution Avenue 
NW., Room 2426, Washington, D.C. 20229. 

58 





CUSTOMS 59 


FOR FURTHER INFORMATION CONTACT: Legal Aspects: 
Edward B. Gable, Jr., Office of Regulations and Rulings (202-566- 
5865). Operational Aspects: Herbert H. Geller, Duty Assessment 
Division (202-566-£307), U.S. Customs Service 1301 Constitution 
Avenue NW., Washington D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 141.1(b), Customs Regulations (19 CFR 141.1(b) ), provides 
that duties on imported merchandise, both regular and additional, are 
a personal debt of the importer which may be discharged only by pay- 
ment in full to Customs, unless relieved by law or regulation. The 
importer may pay Customs by any of the applicable means provided 
in section 24.1(a), Customs Regulations (19 CFR 24.1(a)). One 
commonly used method of payment is direct payment from the im- 
porter to Customs. However, many importers use licensed custom- 
house brokers to transact Customs business on their behalf. In such 
cases, when the importer elects to pay by check or draft, the importer 
often issues the broker one check or draft covering both broker’s fees 
and charges, and duties. The broker then pays the duties to Customs 
on behalf of the importer. 


To aid importers of record in discharging their personal liability for 


the payment of duties, by notice published in the Federal Register on 
July 2, 1979 (44 FR 38571), Customs proposed to amend section 
141.1(b) to provide an alternative procedure by which importers, who 
use brokers and pay by check, may elect to submit to a broker a 
separate check for duties, payable to the “U.S. Customs Service.” 
The broker would then deliver the importer’s check to Customs. 
Although payment of duties by a separate check to the broker does 
not discharge the liability of the importer, this voluntary alternative 
procedure, which has been in effect in New York and several other 
Customs regions since February 1977, could help assure the importer 
that Customs receives the duty. Because this procedure is optional, an 
importer could continue to submit one check to the broker covering 
both the duties and the broker’s fees and charges. 

Interested parties were given until August 31, 1979, to submit com- 
ments on the proposed amendment. Based upon the comments received 
and its own review, Customs made several changes in the pro- 
posed rule. 

However, Customs now believes it is necessary to amend Part 111, 
Customs Regulations (19 CFR Part 111), to make a related regu- 
latory change. Accordingly, it is proposed to add a new paragraph 
to section 111.29, Customs Regulations (19 CFR 111.29), to require 
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brokers to state on their invoices or statements to clients that if the 
clients are importers of record, payment to the broker would not re- 
lieve the clients of liability for Customs charges in the event the 
charges are not paid by the broker. Clients also would be advised that 
if they elect to pay by check, they may pay Customs charges with 
a separate check payable to the “‘U.S. Customs Service.” 

By requiring brokers to so notify clients on invoices or statements, 
as well as Customs informing importers of their alternative methods 
of payment, we believe that importers will have more than adequate 
knowledge of the various methods available for paying Customs 
obligations. 

As an alternative to requiring brokers to print the required infor- 
mation on the invoices or statements, Customs considered the possi- 
bility of permitting brokers to attach the information to the invoices 
or statements. However, Customs believes that the alternative is not 
satisfactory. It is possible that through error, the attachment may 
not be sent to the client, or the attachment, if sent, may become 
separated from the invoice or statement. 

If these proposals are adopted, it is anticipated that there wouid 
be a 6-month delayed effective date of the final rule to provide brokers 
the time needed to use their existing stock of invoices and statements 
and to print new invoices and statements containing the new 
information. 

Because adding a new paragraph to section 111.29, Customs Regu- 
lations, would impose a requirement on brokers, it is necessary to 
publish another notice of proposed rulemaking in the Federal Register 
incorporating the substance of the proposed rule published on 
July 2, 1979, and the new requirement relating to Part 111. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Customs. 
Comments submitted will be available for public inspection in accord- 
ance with section 103.8(b), Customs Regulations (19 CFR 103.8(b)), 
during regular business days between the hours of 9:00 a.m. and 
4:30 p.m. at the Regulations Control Branch, Room 2426, US. 
Customs Service Headquarters, 1301 Constitution Avenue NW., 
Washington D.C. 20229. 


THE REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of section 605(b) of the Regulatory 
Flexibility Act (Pub. L. 96-354, 5 U.S.C. 601, et seq.), the Secretary of 





CUSTOMS 61 


the Treasury has determined that the proposed regulations set forth 
in this document will not have a significant economic impact on a 
substantial number of small entities. Accordingly, these proposed 
amendments are not subject to the regulatory analysis or other require- 
ments of 5 U.S.C. 603 and 604. The proposed amendments to 19 
CFR 141 merely clarify the Customs Regulations and do not entail 
any real change in existing practice. The proposed amendment to 19 
CFR 111.29 could entail some increased costs for brokers, but these 
costs are expected to be minimal. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in section 1(b) of E.O. 12291. Accordingly, no regulatory 
impact analysis has been prepared. 


DRAFTING INFORMATION 


The principal author of this document was Charles D. Ressin, 
Regulations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


AUTHORITY 


This document is proposed under the authority of R.S. 251, as 
amended (19 U.S.C. 66), section 1, 19 Stat. 247 (19 U.S.C. 197), 
section 1, 36 Stat. 965, as amended (19 U.S.C. 198), section 505, 46 
Stat. 732, as amended (19 U.S.C. 1505). 


PROPOSED CUSTOMS REGULATIONS AMENDMENTS 


It is proposed to amend Parts 24, 111, and 141, Customs Regulations 
(19 CFR Parts 24, 111, 141) asset forth below: 


Part 24—Customs FINANCIAL AND ACCOUNTING PROCEDURE 


It is proposed to revise the introductory paragraph of section 
24.1(a), Customs Regulations (19 CFR 24.1(a)) to read as follows: 


24.1 COLLECTION OF CUSTOMS DUTIES, TAXES, AND OTHER 
CHARGES. 

(a) Except as provided in paragraph (b) of this section, the 
following procedure shall be observed in the collection of Customs 
duties, taxes, and other charges (see sections 111.29(b) and 
141.1(b) of this chapter) : 


* * * 
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Part 111—CustomHovusE BrRoKERS 


It is proposed to amend section 111.29, Customs Regulations (19 
CFR 111.29), by adding a new heading to the present paragraph 
and designating that paragraph as paragraph (a), and by adding a 
new paragraph (b) to read as follows: 

111.29 DILIGENCE IN CORRESPONDENCE AND PAYING MONEYS. 

(a) Due diligence by broker. * * * 

(b) Notice to client of methods of payment. 

When a broker provides an invoice or statement to a client in 
connection with entries made by the broker, and the invoice or state- 
ment includes charges for duties, taxes, or other debts owed the U.S. 
Customs Service, the following information shall appear on that 
invoice or statement: 

If you are the importer of record, payment to the broker will 
not relieve you of liability for Customs charges in the event the 
charges are not paid by the broker. Therefore, if you pay by 
check, Customs charges may be paid with a separate check pay- 
able to the ‘U.S. Customs Service.” 


Parr 141—Entry or MERCHANDISE 


It is proposed to revise section 141.1(b), Customs Regulations 
(19 CFR 141.1(b)), to read as follows: 
141.1 JaIABILITY OF IMPORTER FOR DUTIES. 


* 4 * * * 


(b) Payment of Duties. 

(1) Personal debt of importer. The liability for duties, both 
regular and additional, attaching on importation, constitutes 
« personal debt due from the importer to the United States 
which can be discharged only by payment in full of all duties 
legally accruing, unless relieved by law or regulation. Payment 
to a broker covering duties does not relieve the importer of 
liability if the duties are not paid by the broker. The liability may 
be enforced notwithstanding the fact that an erroneous con- 
struction of law or regulation may have enabled the importer 
to pass his goods through the customhouse without payment. 
Delivery of a Customs bond with an entry is solely to protect 
the revenue of the United States and does not relieve the importer 
of liabilities incurred from the importation of merchandise into 
the United States. 

(2) Means of payment. An importer or his agent may pay 
Customs by using any of the applicable means provided in 
section 24.1(a). 
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(3) Methods of payment. An importer may pay duties either— 

(i) Directly to Customs whether or not a licensed custom- 
house broker is used; or 

(ii) Through a licensed customhouse broker. When an im- 
porter uses a broker and elects to pay by check or draft, the 
importer may issue the broker either— 

(A) One check or draft payable to the broker covering both 
duties and the broker’s fees and charges, in which case the 
broker shall pay the duties to Customs on behalf of the im- 
porter, or 

(B) Separate checks or drafts, one covering duties payable 
to the ‘U.S. Customs Service,” for transmittal by the broker 
to Customs, and the other covering the broker’s fees and charges. 
The importer’s check or draft for duties shall be delivered to 
Customs by the broker. 

WivuiaAm T. ARcHEY, 
Acting Commissioner of Customs. 


Approved July 24, 1981. 
JouHn P. Simpson, 
Actiny Avsistant Secretary of the Treasury. 


[Published in the Federal Register, September 3, 1981 (46 F.R. 44195) ] 





Recent Unpublished Customs 
Service Decisions 


The following listing of recent administrative decisions issued by the 
Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury 
Decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in indenti- 
fying matters of interest which recently have been considered by the 
Office of Regulations and Rulings. 

A copy of any decision included in this listing, indentified by its 
date and file number, may be obtained in a form appropriate for 
public distribution upon written request to the Office of Regulations 
and Rulings, Attention: Legal Retrieval and Dissemination Branch, 
Room 2404, U.S. Customs Service, 1301 Constitution Avenue NW., 
Washington, D.C. 20229. These copies will be made available at a 
cost to the requester of $0.10 per page. However, the Customs Service 
will waive this charge if the total number of pages copied is ten or less. 

Decisions listed in earlier issues of the Customs Bulletin, through 
February 2, 1981, are available in microfiche format at a cost of $30.90 
($0.15 per sheet of fiche). It is anticipated that additions to the 
microfiche will be made quarterly and subscriptions are available. 
Requests for the microfiche now available and for subscriptions 
should be directed to the Legal Retrieval and Dissemination Branch. 
Subscribers will automatically receive updates as they are issued and 
will be billed accordingly. 

Dated: August 26, 1981. 

B. J. Fritz, 
Dyrector, 
Regulations Control and Disclosure Law Division. 





Date of 
decision File No. Issue 





065362 Classification: PVC tape (774.55) 
065417 Classification: vinyl pup tents and miniature binoculars 
(737.95) 





UNPUBLISHED CUSTOM SERVICE DECISIONS 





Date of 
decision 


File No. 


Issue 





5-27-81 
5-27-81 
7-10-81 
7-10-81 


7-31-81 


065629 


065915 
065933 
065957 


065990 
066509 
066516 
066591 
066605 


066693 
066841 
067161 


068010 
068023 
068072 
068076 
068133 


068149 
068184 


068329 


068339 


068382 
068433 
068452 
068499 
068522 
068601 
068691 
068708 
068757 


105150 


105176 


105179 


Classification: 


baler twine and “rotobaler twine’’ 


(774.55, 870.40) 


Classification: 
Classification: 
Classification: 
plicable. 
Classification: 
Classification 
Classification: 
Classification 
Classification: 
(688.45) 
Classification: 
Classification: 
Classification: 
(688.45) 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
(737.95) 
Classification: 
Classification: 


electromechanical cables (688.04) 
orthopedic arch supports (709.57) 
ladies open toe casual shoe. ASP ap- 


steam condenser units (660.15) 


: silver bars (740.14) 

pin for a caster swivel (657.25) 

: airport passenger transfer vehicle (692.04) 
bothway infrared communication systems 


farm fencing (389.62) 

toy “SA Race Car” (737.95) 
electronic fluorescent lamp ballast 

coated welding electrodes (632.84) 

wicker furniture (727.10) 

compression ignition engines (660.42) 

ferro calcium silicon cored wire (657.25) 

toy figures of extraterrestrial creatures 


spur sprocket for a chain saw (674.70) 
bandages made of plastic with a non- 


medicated pad covered by a polyethlene net (389.62) 


Classification: 
(737.95) 
Classification: 
ing machine 
Classification: 
Classification : 
Classification : 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 
Classification: 


toys for play in demolition derbies 
stainless steel wedge sections for screen- 
ry and ski edge material (609.75) 
leather gloves (735.05) 
moldboard banks (666.00) 
toy book (737.52) 
seawater treatment plant (696.60) 
“petite” electronic cash register (737.95) 
textile pennant (355.25) 
toy plush bear (737.40) 
Chinese yo-yo (737.95) 
moon boots consisting of a shell and 


separable liners (700.60) 


Vessels: Whet 


her U.S. carriers may be used to bring 


foreign blocks of processed fish into the U.S. from 
a foreign-fiag processing vessel located on the high seas. 


Vessels: Refund of assessed special tonnage tax and light 


money 


Vessels: whether a decree by the President of Mexico 
would be considered sufficient grounds to revoke the 
present exemption of vessels of Mexico from the pay- 
ment of special tonnage tax and light money 
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Date of 
decision 


UNPUBLISHED CUSTOM SERVICE DECISIONS 


File No. 





Issue 





7-20-81 


7-21-81 
7-23-81 


7-22-81 


7-22-81 


8- 6-81 


6-25-81 
6-23-81 
7- 1-81 
6-19-81 
6-23-81 


6-25-81 
i— 6-61 
€-23-81 
7- 8-81 
6-23-81 


6-23-81 
7- 8-81 
6-25-81 
6-25-81 
7- 8-81 


6-25-81 


105184 


105186 
105222 


105254 


105274 


106275 


542398 
542406 


542424 


542437 


542445 


800822 
800824 
800825 
800831 
800834 


800837 
800839 
800842 
800843 
800844 


800846 
900848 
800849 
800852 
800856 


800858 





Vessels: Dutiability of the purchase of a made to order 
mattress for a vessel under 19 U.S.C. 1466 

Vessels: Designation of tug as special purpose vessel 

Instruments of International Traffic: Foreign containers 


entering United States as IIT may be used to trans- 
port domestic cargo between port of arrival and port 
where export cargo is to be loaded 

Vessels: Canadian fishing vessels may land their catches 


of albacore 


tuna in four U.S. ports on the West Coast 


pursuant to the U.S.-Canada Tuna Treaty (effective 


7-29-81) 


Vessels: Barges transported as cargo aboard foreign-flag 
barge did not proceed on foreign voyage and not used 
in violation of document 

Vessels: vice-president and operator of vessel aboard to 
observe operation of vessel during voyage is not a 


passenger, 

family 
Classification 
Classification 

the sales of 


neither are members of his immediate 
: liquidation of imported automobile parts 
: the applicability of transaction value to 
made-to-measure clothing between foreign 


manufacturers and foreign distiibutors 


Classification 


: automobiles sent abroad to have engines 


modified (806.20) 


Classification 


: Export value is reflected by an actual 


arm’s length sale between unrelated parties 


Classification 


: liquidation of component parts for 


concrete framework and shoring 


Classification: 


Classification 
Classification 
Classification 


Classification: 


fresh, chilled alfalfa sprouts (137.95) 
: cut flower preservative (790.55) 

: men’s underwear (378.15) 

:man’s woven cotton jean (380.39) 


rough hardwood lumber dipped in used 


crankcase oil (202.42) 


Classification: 
Classification: 
Classification: 
Classification: 
Classification : 


(706.05) 


Classification: 
Classification : 
Classification: 
Classification: 
Classification: 


(666.00) 


Classification : 


nylon yarn (310.11) 
slasher machine (674.42) 
double faced lambskins (124.80, 124.40) 
spruce veneer panel (240.38) 
leather key case/coin purse combination 


cream cheese (117.75, 117.88) 

men’s underwear (378.05) 

automobile lifting machine (664.10) 

plastic ultrasonic whistle (774.55) 
self-standing swine tattooing machine 


magnetic dises and hook (724.40) 





Date of 
decision 


i- $81 


t- ESi 
(~ 6-81 


7-13-81 


6-25-81 
7- 6-81 


6-25-81 
7- 6-81 


6-23-81 
7-16-81 
7-16-81 


- 1-81 


1-81 


9-81 
6-81 
6-81 
6-81 
7-16-81 


7- 6-81 
6-10-81 


¢-17-81 


t— GGL 
7-16-81 
7-13-81 
7-16-81 


7-13-81 
7-16-81 
7-13-81 
7-17-81 
7-13-81 
7-22-81 


UNPUBLISHED CUSTOM SERVICE DECISIONS . 


File No. 


800859 


800865 
800866 


800868 


800870 
800871 


800875 
800876 


800877 
800881 
800883 


800887 


800888 


800898 
800900 
800902 
800903 
800906 


800907 
800708 


800913 


800914 
800922 
800925 
800926 


800938 
800953 
800959 
800966 
800967 
800978 


Issue 


Classification: snuff bottles, ladies mesh brass bags, 
netsukes made from ivory (534.94, 706.45, 792.60) 
Classification: thermochannels (661.68, 660.15, 660.10) 
Classification: women’s casual shoe (700.51, 700.52, 

700.53, 700.57) 

Classification: adjustable pipe suspension system 
(657.80, 646.54, 923.51, 657.25, 646.74, 771.55, 774.25, 
774.55) 

Classification: high energy drink (166.40) 

Classification: low carbon steel wire in coils (609.41, 
607.17) 

Classification: plastic plant watering device (772.15) 

Classification: gold medallions, silver medallions (656.10, 
656.15) 

Classification: cream cheese (117.75, 117.88) 

Classification: printers, jet and label (669.23, 676.30) 

Classification: castings of bench saw parts (674.51, 
674.53) 

Classification: two pane window encasing a louver 
(653.01, 544.61, 774.55) 

Classification: laboratory sulfur trioxide generator 
(661.68) 

Classification: nail hardener (461.40) 

Classification: reversible garment (380.81) 

Classification: seamless carbon steel drill pipe (610.49) 

Classification: man’s shirt (380.84) 

Classification: labels affixed to ladies’ cotton woven 
jeans (382.00) 

Classification: radio remote control 737.15, 685.60) 

Classification: needle-punched nonwoven fabric of man- 
made fibers (355.25) 

Classification: controllable steam jet recycling heater 
(661.65) 

Classification: plastic halloween water globe (772.15) 

Classification: woven jacket (382.00, 380.00, 382.04) 

Classification: shopping bag dispenser (678.40) 

Classification: locking device, hubcap lock with tool 
(646.92, 774.55, 651.47) 

Classification: hydraulic jack parts (664.10, 652.88) 

Classification: man’s shirt (380.84) 

Classification: sheepskin footwarmers (791.19) 

Classification: replica automobile bodies (692.22) 

Classification: barbecue gas igniters (688.45) 

Classification: novelty toy article (737.95) 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1269) 


Rank Precision InpustriEs, Inc. v. THe Unitep Statss, No. 80-39 


1. CLASSIFICATION—TELEVISION CAMERA LENS SysTEM 

Appeal from the judgment of the United States Customs Court in 
Rank Precision Industries, Inc. v. United States, — Cust. Ct. —, C.D. 
4866 (1980), dismissing appellant’s protest without affirming the 
classification by the District Director of Customs of the involved 
merchandise under item 708.23 of the Tariff Schedules of the United 
States. Reversed. 


2. Finpina or EstTaBLISHED AND UnirormM PRacTICE SOLELY AN 
Acrency DIscrETION 


The decision of whether to make a finding of an established and 


uniform practice is a matter committed solely to agency discretion. 
The CCPA does not examine the reasons for, or the correctness of the 
decision in, making a finding, absent a clear abuse of discretion. 


3. Id.—Cuaneina EstaBiisHep AND UNIFORM PRACTICE 

Section 315(d) specifies the procedure for changing an established 
and uniform practice that has been found to exist, and more than 
mere ‘“‘withdrawal” by the agency is specified. 
4. Ip.— Reviance By Importer ON FInpING 

Reliance by the importer on the “finding” is not necessary, and 
section 315(d) is not prospective in nature. If the opposite were true, 
the section would be rendered a nullity in the hands of a Secretary 
choosing to refrain from ever making a finding. 
5. Ip.—PvuB.icatTion oF Finpines Not RrequirEep 

Publication of the “finding” in the Customs BULLETIN was not 


necessary in this case because this action fell directly under 19 U.S.C. 
68 
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1315(d) and was not governed by 19 CFR 177.10. There is no require- 
ment in 19 U.S.C. 1315(d) regarding the form and manner in which 
the Secretary’s finding of an established and uniform practice is to be 


made. The statutory requirement is only that such a finding be made. 


6. Ipb.— ACKNOWLEDGEMENT OF ESTABLISHED AND UNIFORM PRACTICE 

Agency letter, referring to “prior liquidations’ and to previous 
classifications brought to agency’s attention by letter from third 
person is acknowledgement that an established and uniform practice 
was in effect at the time of third person’s letter. 


G1 


Held: Since entries in question took place approximately three 
months after effective date of finding of established and uniform 
practice, they should have been liquidated under item 685.10, TSUS, 
in accordance with section 315(d), and liquidations under item 708.23 , 
TSUS, were therefore, improper. 


Rank Precision INpusTRIES, INC., APPELLANT v. UNITED STATES, 
APPELLEE 


No. 80-39 


U.S. Court of Customs and Patent Appeals, August 27, 1981 
Appeal from United States Court of International Trade, C.D. 4866 


[Reversed] 
Allan H. Kamnitz, Kenneth N. Wolf, attorneys for appellant. 
Thomas S. Martin, Acting Assistant Attorney General, David M. Cohen, Di- 


rector, Joseph I. Liebman, Attorney in charge, and Sidney N. Weiss, attorneys 
for appellee. 


[Oral argument on May 6, 1981 by Allan H. Kamanitz for appellant and Jerry P. Wiskin for appellee.] 


Before Markey, Chief Judge, Ricu, Batpwin, Mi.uer, and 
NiEs, Associate Judges. 


Miusr, Judge. 


[1] This is an appeal from the judgment of the United States 
Customs Court (now the United States Court of International 
Trade) in Rank Precision Industries, Inc. v. United States, — Cust. 
Ct. — , C.D. 4866 (1980), dismissing appellant’s protests without 
affirming the classification by the District Director of Customs of 
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the involved merchandise under item 708.23 ' of the Tariff Schedules 
of the United States (‘‘TSUS’’). The court held the merchandis2 
properly classifiable under item 708.89? as argued by appellee (‘‘gov- 
ernment’’) and denied classification under item 685.10 * as argued by 
appellant. We reverse. 


BACKGROUND 


The imported merchandise is a television camera lens system 
termed a ‘Varotal 30.’ Due to our disposition of this case under 19 
U.S.C. 1315(d) (“section 315(d)”’),* no further description of the 
goods is necessary. 

The merchandise was entered at the port of Chicago, Illinois, on 
June 25, 1974, and was liquidated on July 19, 1974.The District 
Director of Customs classified the merchandise as a mounted lens 
under item 708.23, TSUS. 

In response to a written request of March 26, 1974,° the Director, 
Classification and Value Division (‘‘Director’’), in a letter dated 
August 31, 1976, stated: 

Dear Mr. [deleted from exhibit]: Your letter of March 26, 
1974, concerned the tariff classification of motorized television 
lenses for industrial television cameras produced in West Germany. 
Brochures were submitted for our examination. 

The merchandise in question is referred to as the [deleted from 


exhibit] and the [deleted from the exhibit]. These are motorized 
zoom television lenses for use in closed circuit vidicon television 


1 Schedule 7, Part 2 provides in pertinent part: 
SUBPART A—OPTICAL ELEMENTS, SPECTACLES, MICROSCOPES, AND TELESCOPES, OPTICAL 
GOoDs NOT ELSEWHERE PROVIDED FOR 


* * * * * + * 


Lenses, prisms, mirrors, and other optical elements, all of the foregoing whether 
mounted or not mounted: 


* * 
Mounted: 
Lenses: 
* 
708.23 Other 12.5% ad val. 
2 See note 1 supra; Schedule 7, Part 2, Subpart A further provides: 
* - * * * 


Optical appliances and instruments not provided for elsewhere in part 2 of this 
schedule * * * 


* 7 ” * * * * 


708.89 Other SOpTIANCOS Od INMITUINOIS.. . oie oie 8 occ cei ccd nc cceccwcenepccdeccen< 22.5% ad val. 
3 Schedule 6, Part 5 provides in pertinent part: 
Radiotelegraphic and radiotelephonic transmission and reception apparatus; radio- 
broadcasting and television transmission and reception apparatus, and television cameras 
* * * and parts thereof: 
685.10 Television cameras, and parts thereof_...............---.-.-------------- ete 6% ad val. 
4In pertinent part, 19 U.S.C. 1315 provides: 
Effective date of rates of duty 
* * * * * 7 * 
Effective date of administrative rulings resulting in higher rates 
(d) No administrative ruling resulting in the imposition of a higher rate of duty or charge than the 
Secretary of the Treasury shall find to have been applicable to imported merchandise under an estab- 
lished and uniform practice shall be effective with respect to articles entered for consumption or with- 
drawn from warehouse for consumption prior to the expiration of thirty days after the date of publi- 
cation in the Federal Register of notice ofsuchruling * * * . 
5 Neither the request nor a copy thereof wasin evide.ce before the Cust m3 C purt. 
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cameras. The television lenses are controlled by three motors, and 
power is transmitted to the lens elements and the iris by a system 
of cables which are attached to the television camera and the televi- 
sion Jens. 

You indicate that the subject merchandise can be used only 
with a television camera and that it was previously classifi- 
able under the provision for parts of television cameras, in item 
685.10, Tariff Schedules of the United States (TSUS), with duty 
at the rate of 6 percent ad valorem rather than under the provision 
for mounted lenses, in item 708.23, TSUS, witl 


12'5 percent ad valorem. You urge that the former classification 


1 duty at the rate of 


be sustained, 
Because of 


prior liquidations, it appears that a uniform and 
established practice exists ol classifying the merchandise in ques- 


tion under the provision for parts of television cameras, in item 
685.10, TSUS, with duty at the rate of 6 percent ad valorem. Ac- 
cordingly, the subject merchandise will be so classifi 
further study as to whether a change in this practice is w 
Sincerely yours, 


I 


pending 


R. X. ARNOLD 
For Salvatore E. Caramagne Director, 

j ation and \ tlue Di 
uwector, 


papers show 
i 7 ‘7 es 


Yn t 
a i¢ Lai 
LiCl jul 


ertilied record on apy} 
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more than two years prior to the ‘‘finding”’ of an established and uni- 
form practice, as set forth in [the August 31, 1976, letter]. Conse- 
quently, it is obvious that at the time of importation in 1974 plain- 
tiff could not have relied upon the section 315(d) ‘finding’? made 
by Customs in 1976. Indeed, the statute is clear that the notice 
requirements for a change of prac tice is intended for the benefit of 
importers whose entries are made after a “finding’”’ of an estab- 
lished and uniform practice. [Citation omitted.] 


Before the Customs Court, appellant introduced evidence that, of 
190 of their entries between 1970-72, 182 were liquidated under 
item 685.10, TSUS, and only 8 were liquidated as mounted lenses un- 
der item 708.23, TSUS. The government objected to this evidence on 
the ground that it was hearsay, because it was provided by a witness 
who had analyzed business records that were not in evidence; further, 
that it was not probative, because the entries covered four distinct 
classes of merchandise and there was no indication of how many en- 
tries consisted of merchandise like that involved in this case. The court 
said that the objection was well taken, but allowed the evidence to go 
in for “whatever weight it deserves.” In its opinion, the court focused 
on the eight entries liquidated under 708.23, TSUS, and concluded 
that ‘rather than proving the existence of an established and uniform 
practice during 1970-72, [the witness’s] testimony demonstrates that 
there was some ambivalence on the part of Customs respecting the ap- 
propriate classification for the merchandise.” Accordingly, the Custom 
Court said that there was not “in fact an established and uniform prac- 
tice during the years 1970-72 of classifying the merchandise as parts 
of television cameras under item 685.10, TSUS * * * * 
supplied.) 


” 


(Emphasis 


Appellant argues that the Director’s August 31, 1976, letter con- 
stitutes a “finding’’; that the Director found an established and 
uniform practice existed of classifying the imported merchandise 
under item 685.10, TSUS; that, by reference to a requesting letter of 
March 26, 1974, the Director acknowledged that the practice existed 
as of said date; and that, because the Director has not complied with 
the notice provisions of section 315(d) and because appellant’s date of 
entry is after March 26, 1974, the Customs Service is required to 


iquidate the entries in question under item 685.10, TSUS, and the 


July 19, 1974, liquidation is invalid. Finally, appellant argues that 
the eight entries liquidated under 708.23, TSUS, are de minimis 
and insufficient to negate the existence of an actual practice.® 

§ Optical Imports, Inc., importer and sole distributor in the United States of a motorized television lens 


system manufactured by a French concern, has presented briefs as amicus curiae which contain arguments 
paralleling those of appellant. 
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The government argues that any “finding” in the August 31, 1976, 
letter should have no bearing on the outcome of this litigation, 
because: it was withdrawn by the Director, due to pending litigation 
in the Customs Court, by the Director’s September 24, 1976 letter; 
it was based upon insufficient information and appellant’s evidence 
of an actual established and uniform practice is not probative; the 
Director, in his February 15, 1973, letter, stated that item 708.23, 
TSUS, applied; and section 315(d) is “prospective in nature’”’ and 
requires reliance by the importer on the “finding.” Finally, the 
government argues that use of the phrase “‘it appears’ before the 
statement that “a uniform and established practice exists,”’ indicates 
that a “finding” of such a practice was not intended. 


OPINION 


As to whether the Secretary of the Treasury through his delegate, 
the Director,? made a finding that item 685.10, TSUS, has been 
applied in classifying the subject merchandise under ‘‘an established 
and uniform practice,” we agree with appellant that there was such 
a finding. Although the August 31, 1976, letter was not directed to 
appellant, the government does not question that it clearly describes 
appellant’s merchandise.” Contrary to the Customs Court’s view 
that “‘[t]his letter, somewhat equivocally, states [such a practice 
exists],’”’ we are persuaded that the Director made an affirmative 
and unequivocal finding of an established and uniform practice. 
With respect to the words, “‘it appears,”’ these must be read in context. 
The letter’s next sentence reads: ‘Accordingly, the subject mer- 
chandise will be [classified under item 685.10, TSUS,] pending further 
study as to whether a change in this practice is warranted.”’ A state- 
ment made by this court in Asiatic Petroleum Corp. v. United States, 
59 CCPA 20, 23, C.A.D. 1029, 449 F. 2d 1309, 1312 (1971) is particu- 
larly appropriate: ‘‘[I]f, as the [government] argues, the letter of 
[August 31] was not intended to be a ‘finding’ under section 315(d), 
then certainly the [Director] could have found a better way to 
express himself.” 

With respect to the government’s argument that in the letter of 
February 15, 1973, the Director indicates that item 708.23 applies 
to appellant’s merchandise, the answer is that the letter is not rel- 
evant; similarly, appellant’s evidence of an actual established and 
uniform practice during the years 1970-72 is not relevant. The 


® Customs Delegation Order No. 1 (Revision 1), T.D. 69-126, 3 Cust. Bull. (1969) 377-380, as amended by 
T.D. 72-42, 6 Cust. Bull. (1972) 60-61 and by T.D. 72-321, 6 Cust. Bull. (1.72) 667. 
10 This letter was obtained from the government by appellant during discovery 





74 COURT OF CUSTOMS AND PATENT APPEALS 


reason is that the merchandise was not liquidated until July 19, 
1974, and the Director was certainly aware of his own correspondence 
prior to his finding in his August 31, 1976, letter. [2] Further, the 
decision to make or not to make a finding of an established and 
uniform practice is a matter committed solely to agency discretion. 
It is not for this court to examine the Director’s reasons for, or the 
correctness of his decision in, making a finding, absent a clear abuse 
of discretion. See Asiatic Petroleum Corp. v. United States, 59 CCPA 
at 23, 449 F. 2d at 1312; Washington Handle Co. v. United States, 34 
CCPA 80, 86, C.A.D. 346 (1946). 

[3] Regarding the contention that the finding was withdrawn by 
the Director in the letter of September 24, 1976, section 315(d) 
specifies the procedure for changing an established and uniform 
practice that has been found to exist, and more than mere “with- 
drawal’ by the Director is specified. 

[4] Finally, the government’s argument that reliance by the im- 
porter on the ‘‘finding”’ is necessary and that section 315(d) is ‘“pro- 
spective in nature” finds no support in section 315(d). Indeed, if 
such were the case, that section would be rendered ‘a nullity in the 
hands of a Secretary choosing to refrain from ever making a finding.” " 
Ditbro Pearl Co. v. United States, 62 CCPA 95, 97, C.A.D. 1152, 
515 F. 2d 1157, 1159 (1975) (Markey, C. J., concurring). 

[6] Although the August 31, 1976, letter does not specify the time 
frame of the established and uniform practice that was found to exist, 
it refers to “prior liquidations” and to previous classifications 
brought to the Director’s attention by a letter of March 26, 1974. 
We are satisfied that this is an acknowledgement that an established 
and uniform practice was in effect at the time of the March 26, 1974, 
letter. [7] Since the entries in question took place approximately tnree 
months after the March 26, 1974, letter, they should have been liqui- 
dated under item 685.10, TSUS, in accordance with section 315(d). 


The liquidations under item 708.23, TSUS, were, therefore, improper. 


Asiatic Petroleum Corp. v. United States, supra. 
Accordingly, the judgment of the Customs Court is reverse:l, and 
appellant’s protest is sustained. 


11 We note that [5] publication of the “‘finding’’ in the Customs Bulletin was not necessary in this case 
because this action falls directly under 19 USC 1315(d) and is not governed by 19 CFR 177.10. See Martin 
Brokcrage Co. v. United States, 36 Cust. Ct. 35, C.D. 1750 (1956). There is ‘‘no requirement in section 1315(d) 
regarding the form and manner in which the Secretary’s finding of ‘an established and uniform practice’ is 
to be made. The statutory requirement is only that such a finding be made * * *. There is nothing in sec- 
tion 1315(d) which requires the Secretary to make /is finding public or even to publish his finding.”’ Asiatic 
Petroleum Corp. v. United States, 64 Cust. Ct. 47, 58-60, C.D. 3958 (1970) (Richardson, Judge, dissenting). 
On appeal, the dissenting opinion was adopted by this court as its own. 59 CCPA 20, 23, C.A.D. 1029, 449 
F. 2d 1309, 1312 (1971). 
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(Appeal No. 81-8) 


SYNTEX AGRIBUSINESS, INC., PETITIONER v. UNITED States INTER- 
NATIONAL TRADE Commission; Mitrsut AND Company, AND ALPS 
PHARMACEUTICAL Co., LrD., RESPONDENTS 


Appeal No. 81-8, Petition for Writ of Mandamus 


To Wuom It May Concern: 

The attorneys in the above case are: 

For Petitioner: Matthew J. Travers, Jr., 1050 17th St. NW., 
Washington, D.C. 20036. 

For ITC: Edward Lebow, 8th Street, Washington, D.C. 


Before Markey, Chief Judge, Ricu, Baupwin, Minter, and NI1zs, 
Associate Judges. 


Miter, Judge. 

Syntex Agribusiness, Inc. (‘‘Syntex”’) petitions for a writ of manda- 
mus to compel the United States International Trade Commission 
(“ITC”) to institute an investigation under section 337 of the Tariff 
Act of 1930, as amended (19 U.S.C. 1337). The petition is denied. 


BACKGROUND 


The article involved in this petition is calcium pantothenate (‘‘cal 
pan’’), the calcium salt of pantothenic acid, which is one of the essential 
B vitamins and is required in minute amounts in human and animal 
diet to maintain health and normal growth. Cal pan is a derivative of 
petroleum. 

The optical isomers of cal pan are capable of rotating a beam of 
polarized light either to the right, dextrorotatory or “‘d,” or to the 


ss | ” 


left, levorotatory cr Mixtures of equal parts of “‘d’’ and ‘‘” forms 
are optically inactive and known as racemic or dl-cal pan. It is only 
the “dl” form that has biological activity and is a source of the vitamin 
d-pantothenic acid. 

Both d-cal pan and dl-cal pan are commercially available compounds 
resulting from the reaction of pantothenic acid and a suitable calcium 
compound as a source of calcium, with the manufacture of d-cal pan 
requiring extra processing compared to the manufacture of dl-cal pan. 
D-cal pan is commercially manufactured principally for use in human 
nutrition as an ingredient of multivitamin tablets. In animal nutrition, 
the product is sold principally in the racemic mixture wherein the 
biological activity is derived only from the d portion of the mixture. 

There are two industries in the cal pan market. One is devoted to 
the manufacture of cal pan which meets the requirements of animal 
nutrition, 7.e., racemic or dl-cal pan. 
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The other is devoted to the manufacture of cal pan which meets the 
requirements for human nutrition, 7.e., d-cal pan.! 

On October 20, 1972, Syntex’s predecessor, Hoffman-Taff, Inc., 
filed a complaint with ITC, then the Tariff Commission, and an 
investigation (No. AA 1921-131) under section 160 of the Antidump- 
ing Act of 1921, as amended (19 U.S.C. 160), was conducted. In a 
release dated December 7, 1973, ITC notified the Secretary of the 
Treasury that a domestic industry was being injured by reason of im- 
ports from Japan of cal pan sold at less than fair value. As a result of 
the ITC’s determination, cal pan from Japan sold at less than fair value 
became subject to special dumping duties. 

Subsequent to the 1973 dumping decision, Syntex ceased manu- 
facturing d-cal pan and allegedly sustained severe losses in the manu- 
facture of dl-cal pan. 

On June 1, 1979, Syntex filed a complaint with ITC alleging un- 
fair practices in the import trade of cal pan from Japan in violation 
of section 337. Syntex also alleged that the Department of Treasury, 
U.S. Customs Service, failed to timely assess dumping duties, which 
failure aided and abetted the foreign producers or importers. In re- 
sponse, ITC took the position that the alleged acts and effects were 
solely within the purview of section 160 and voted, on June 27, 1979, 
to not institute a section 337 investigation. On July 30, 1979, ITC 
referred the complaint to the Treasury Department, which has re- 
sponsibility for enforcing the Antidumping Act. 

On October 24, 1979, Syntex filed a revised complaint with ITC. 
Therein, all references to the Department of Treasury, U.S. Customs 
Service, and failure to implement the Antidumping Act of 1921, as 
amended, are omitted. The revised complaint contains only allega- 
tions of Sherman Act monopolization and of a conspiracy between a 
Japanese manufacturer, Alps Pharmaceutical Co., Ltd., and an 
American importer, Mitsui and Company, to restrain trace. 


1 According to Syntex: 


Domestic industry sources are in close agreement that the U.S. cal pan market is at a level of about 
1,450 metric tons, d equivalent. Based on the Commission’s [ITC’s] measure of domestic sales in 1973 
and 1974—1,217 and 1,219 metric tons, respectively—U.S. demand for cal pan has increased roughly by 
230 metric tons or an average annual rate of 2.6 to 3.1 percent. The value of the U.S. market on the basis 
of current prices is estimated at $13 million. 

Total U.S. imports of cal pan more than tripled during 1974-7), increasing from about 687,000 pounds 
in 1974 to 2.5 million pounds in 1979. Japan is the dominant source ccuntry, accounting for roughly % to 
44, of tctal imports in every year since 1975. 


CAL PAN U.S. MARKET 


[1,000 Ib] 


Imports 
Year Total -—— SEE U.S. 
Japan Other products 





2,677 500 187 1,990 
3, 190 1,900 600 690 
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On November 20, 1979, ITC voted to not institute a section 337? 
investigation. However, it recontacted the Treasury Department con- 
cerning enforcement of the 1977 ITC determination because there 
had been no reply to ITC’s July 30, 1979, referral. 

On December 27, 1979, the Treasury Department responded to 
ITC’s July 30, 1979, referral, saying that: (a) Syntex’s original com- 
plaint was within the purview of the antidumping act; (b) assessments 
were fairly current regarding cal pan exports of two Japanese com- 
panies, Alps Pharmaceutical and Nippon Roche; (c) there were in- 
sufficient records to determine dates of entry for 335 unliquidated 
entries; (d) additional information from Syntex was requested to 
determine the propriety of continuing to use home market sales as 
a basis for determining foreign market value since, in the case of 
below-cost sales, constructed value may be required; and (e) the 
Trade Agreements Act of 1979 requirements for annual review of 
antidumping findings and deposits of estimated duties should pro- 
vide greater protection to U.S. industries. 

On February 12, 1980, ITC voted to dismiss Syntex’s revised com- 
plaint of October 24, 1979, in accordance with 19 CFR 210.12.3 The 
decision was based on section 337(b)(3) which, according to ITC, 
gave it discretion to institute an investigation 


Be 


“c 


when the Commission 


had reason to believe that the matter before it was based in part on 


alleged acts and effects which were within the purview of [the anti- 
dumping laws] and in part on alleged acts and effects which may, 
independently from or in conjunction with those within the purview 
of such section, establish a basis for relief under [section 337] * * *.’’ 

Also on February 12, 1980, ITC voted to institute a preliminary 
investigation under section 603 of the Trade Act of 1974 (19 USC 
2482) of certain aspects of the cal pan market in the United States. 

On January 21, 1980, Syntex had filed a petition in this court for a 


writ of mandamus to compel ITC to institute a section 337 investi- 
gation based on its revised October 24, 1979, complaint. On February 
21, 1980, Syntex moved that the court stay its consideration of the 
mandamus petition until ITC completed the section 603 investigation. 


On March 20, 1980, Syntex appealed to this court from ITC’s dismis- 


2 Syntex states that, in regard to the 1973 ITC dumping determination, it had ‘‘formed an opinion and 
belief that the Department of Treasury, U.S. Customs Service was not assessing dumping duties in accord- 
ance with the Antidumping Act of 1921, as amended”’; also that it informed ITC on June 27, 1979 (the same 
day ITC voted to not institute a section 337 investigation) that ‘‘approximately 335 entries of cal pan some 
dating back to 1974 were unliquidated * * *.”’ 

319 CFR 210.12 provides: 

Institution of investigation. y 

Within thirty (30) days after receipt of a complaint or, in exceptional circumstances, as soon after such 
period as possible, the Commission shall determine whether the complaint is properly filled and, if so, 
shall institute an investigation. The investigation shall be instituted by notice published in the Federal 
Register, which notice will define the scope of the investigation. If the Commission determines that 
a complaint is not properly filed, the complaint shall be dismissed and the Commission shall notify the 
complainant in writing of its action with the reasons therefor. 
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sal ofits revised complaint of October 24, 1979, stating the same grounds 
as those in its mandamus petition. On April 1, 1980, this court denied 
Syntex’s motion for stay and dismissed its petition for a writ of man- 
damus on the ground that, as a result of the ongoing section 603 in- 
vestigation, ITC might institute a section 337 investigation, in which 
case Syntex’s petition for writ of mandamus would be moot; or, if ITC 
decided to not institute a section 337 investigation, Syntex could then 
petition for mandamus. In denying Syntex’s motion to stay, the 
court pointed out that Syntex did not assert a legal right to an immedi- 
ate section 337 investigation and that it had acquiesced in the ITC’s 
actions relating to the section 603 investigation. Synter Agribusiness, 
Inc. v. United States International Trade Commission, 617 F. 2d 290 
(CCPA 1980). 

On July 31, 1980, this court dismissed Syntex’s March 20, 1980, 
appeal on the ground that there had been no final determination by 
ITC, which is essential for jurisdiction of the court. 

On September 19, 1980, ITC notified Syntex that, as a result of its 
section 603 investigation, it had been determined that there were no 
section 337 unfair methods of competition. ITC terminated its section 
603 investigation and informed Syntex that it would not reconsider its 
determination. 

On January 7, 1981, Syntex filed this petition for writ of mandamus 
to compel ITC to institute an investigation on the following grounds: 

(a) ITC erroneously dismissed Syntex’s revised complaint of 
October 24, 1979, seeking a section 337 investigation; 

(b) ITC erroneously instituted a section 603 preliminary 
investigation; and 

(c) ITC’s decision that there is no section 337 violation is arbi- 
trary, capricious, and an unreasonable abuse of discretion or 
otherwise not in accordance with law. 


OPINION 


The issue is whether Syntex’s revised complaint, filed October 24, 
1979, was a “complaint” within the meaning of section 337 of the 
Tariff Act of 1930, as amended (19 U.S.C. 1337). This revised Com- 
plaint is identical to its earlier filed complaint, except that it omits all 
references to the antidumping act and contains only allegations of 
Sherman Act monopolization and conspiracy between the Japanese 
manufacturer and the American importer to restrain trade. Syntex’s 
revised complaint states: 


* * * Respondent, and possibly others, beginning since Decem- 
ber 1973 and up to and including the date of the filing of this com- 
plaint, have individually, in concert with each other and with 
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others who may be identified by the Commission or who may 
subsequently become know to the Complainant, conspired, 
combined, confederated, and agreed with each other and with 
others who may be identified by the Commission or who may 
subsequently become known to the Complainant, intentionally 
and purposefully, attempted to and have: (a) destroyed efficiently 
und economically operated domestic industries in the United 
States, or monopolized trade and commerce in these foods in the 
United States, and (c) [sie(b)] substantially injured efficiently 
and economically operated domestic industries * * * by forcing 
the domestic producers of calcium pantothenate to bid and sell 
at a loss. The effects of these violations of the law are to and have 
discouraged domestic producers from manufacturing calcium 
pantothenate to the substantial injury of trade and commerce in 
the United States generally and specifically in the manufacture 
and sale of calcium pantothenate. 


ithough acknowledging that Svntex’ ybe 4 1979, 


4 
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contains allegations of con piracy, states 


ained almost no factual s pport 1o1 such alle 
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exhibits in support of the monopolization and conspiracy allegations.® 
Section 8 contains manufacturing, sales, and inventory information 
in the domestic cal pan industry and lists several exhibits. Syntex 
asserts that from the data in these exhibits, it is— 


abundantly clear that the U.S. industry is being eliminated and 
that the demands of the marketplace are being met essentially 
by imports from Japan. 

As heretofore noted, prior to the time when cal pan imports 
from Japan were being sold at less than fair value, there were 
five companies actively engaged in the manufacture of racemic 
or dl-cal pan and one of these, the Complainant’s predecessor 
company, was also engaged in the manufacture of d-cal pan. 

Today the Complainant is the only current U.S. producer of 
racemic or dl-cal pan and there are no U.S. companies producing 
d-cal pan. 


Included in section 8 are data showing Syntex’s ‘significant an1 
continued losses during its Fiscal Years 1972-75,” a period during 
which it “increased its average sales prices approximately 17.5% 
while concurrently the U.S. Wholesale Price Index increased ap- 
proximately 50% * * *.” 

Also included in section 8 are data comparing prices for Japanese 
cal pan, based on 1972 prices adjusted for increases in the Japanese 
Wholesale Price Index, to prices at which it believes Japanese cal 
pan was actually being sold. From these data Syntex concludes: 


* * * that d-cal pan has been sold at unreasonably low 


prices subsequent to the Tariff Commission decision of Decem- 
ber 7, 1973. It is submitted that the allegations are corroborated 
by those filed Appraisement Reports required under Section 209 
of the Trade Act. 

Unfortunately, it is obvious that the assessment of dumping 
duties has provided inadequate and, indeed, absolutely no 
relief because of the fact that the Complainant has been forced 
to terminate the manufacture of d-cal pan. 

It can be reasonably anticipated that, having eliminated the 

1 its brief in support of its petition for a writ of mandamus, the results of a review 
igs by the U.S. Department of Commerce, International Trade Administration, 45 


(Se epte mber 11, 1980), which show the following price margins (percentage of price reduction 


fro} n the ‘on sign market value) during particular periods for certain manufacturers and exports of Japanese 
cal pan to December 31, 1979: 


Period Percent 


Alps Pharmaceutical Co., Ltd_--- l ..--- Apr. 1, 1978 to Mar. 31, 1979. 
Apr. 1, 1979 to Dee 

Mitsui & Co./Alps owes 2 ..... Apr. 1, 1978 to Ma , 1979. 
Apr. 1, 1979 to Dec. 31, 1979-- 

Fallek Chemical/Alps : ; Apr. 1, 1978 to Mar. 31, 1979-.- 
Apr. 1, 1979 to Dee. 31, 1979. -- 


Syntex points out that from Apr. 1, 1979 through Dec. 31, 1979, a period spanning the filing date of its June 1 
1979, complaint, Alps showed no price margin and argues that, along with price margins that reflect “‘ well 
settled unfair trade practices,’ this ‘‘strongly suggests the appearance of market manipulation’’; also that 
such evidence is sufficient support of its petition for ITC to institute a section 337 investigation. However, 
Syntex did not include this information in its revised complaint. Whether this information alone would 
he sufficient to constitute a monopolization or conspiracy claim is not an issue hefore us. 
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U.S. competition, the import price of monopolized d-cal pan 
will be arbitrarily adjusted upwards in relation to the predatory 
pricing practices of the foreign manufacturers and importers. 
This anticipation is becoming a reality as noted in the import 


price for d-cal pan for the first month of 1979 as shown in Exhibit 
13, to wit, $14.50 per kilo. 


To summarize the various sales data, the revised complaint makes 
the following statement: 


The pattern of the sale prices of feed grade dl-cal pan shows 
the persistent importing and selling of cal pan at unreasonably 
low prices, e.g., (1) during Fiscal Year 1976 the sale price of 
imported feed grade dl-cal pan was below Complainant’s manu- 
facturing costs and (2) during Fiscal Year 1978 the sale price 
of imported feed grade dl-cal pan failed to reflect anticipated 


increases resulting from Japanese inflation and exchange rate 
advantage. 


In discussing several exhibits relating to Japanese 


cal-pan, the 
revised complaint states: 


During Calendar Year 1978 there were actual sales of im- 
ported feed grade dl-cal pan at $3.85 and $3.90 per kilo. How- 
ever, based upon prior sales of Japanese cal pan that are ad- 
justed to reflect the changes in the Japanese Wholesale Price 
Index and the conversion rate changes of the yen in relation 


to the dollar, Japanese feed grade di-cal pan should have sold 
in Calendar Year 1978 as follows: 


$9.43 per kilo based on 1973 sales 
$4.73 per kilo based on 1975 sales 
$5.97 per kilo based on 1977 sales 
It is submitted that the history of the sales of Japanese dl-cal 
pan shows an erratic pattern of pricing which is incomprehensible 
and unreasonable. Further, it 1s represented that there is rea- 
sonable grounds to believe or suspect that the aforesaid sales 
do not reflect the total costs for manufacturing cal pan. 


In conclusion,’ section 8 of the revised complaint ‘submits that 
there is reason to believe that the Respondents, and possibly others, 


have conspired to destroy the cal pan industry in the United States 
for purposes of enjoying the illegitimate gains of monopolization.”’ 


In sections 9 and 10 of its revised complaint, Syntex discusses 
several exhibits, including its annual report and data concerning its 
percent return on sales and the loss of market share by U.S. producers 
in the d-cal pan and dl-cal pan markets. In section 9, Syntex concludes 
that unreasonably low prices of Japanese cal pan are the direct cause 
of its losses and low profits. In section 10, Syntex states that “as a 
direct consequence of the importation and selling of cal pan at said 


7 Syntex also submitted data allegedly showing that, except for labor costs, the variable costs of producing 


cal pan in Japan would be approximately the same as in the U.S.; further, that Japanese cal pan sold for less 
than Syntex’s variable costs. 
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unreasonably low prices, there are now no U.S. producers of d-cal pan 
and the only surviving producer of racemic dl-cal pan [Syntex] is 
struggling to attain sales which amount to approximately 30% of the 
U.S. market.” 

The above review of Syntex’s revised complaint discloses no facts 
which show the alleged acts of either monopolization or conspiracy. 
Rather, Syntex has merely alleged that the cost of basic materials for 
making cal pan, as well as labor costs, must be approximately the 
same in the U.S. and Japan and that the methods of manufacturing 
must be the same, so that the lower prices must be predatory; further, 
that since the distributor in the United States of Japanese cal pan 
would maximize its profits by charging at the rate Syntex charged for 
competitive products, it must be presumed that the reason it did not 
do so was conspiratorial—to drive competition out of the market; that 
once this was accomplished, it can be presumed that the price for the 
Japanese cal pan would be increased. Syntex asserts that this anti- 
competitive activity has driven it from the d-cal pan market and 
substantially injured its position in the dl-cal pan market. However, 
Syntex’s complaint is no more than a theory built on suppositions and 
assumes that Japanese companies could not be substantially more 
efficient than Syntex. Also there is no unremediable damage to Syntex 
from dismissal of its complaint since it can always file a new complaint. 

Although we recognize that antitrust claims are difficult to sub- 
stantiate and that the Congress enacted the Trade Act of 1974 with 
the objective of helping U.S. businesses compete in the world market- 
place, we, nevertheless, must hold that ITC’s dismissal of Syntex’s 
October 24, 1979, complaint was correct. The allegations set forth in 
the revised complaint regarding less-than-fair-market-value pricing 
might sapport an antidumping claim, but no more. They clearly do 
not support a monopolization or conspiracy claim. 

Because of our disposition of Syntex’s petition for a writ of man- 
damus on the basis of failure to comply with 19 CFR 210.20(a) (2), 
it is unnecessary to consider the relationship between investigations 
conducted under section 603 and those under section 337. We note, 
however, that, although it is clear that section 603 investigations 
may be used for preliminary matters in conjunction with section 337 
investigations, there appears to be no basis—statutory or otherwise— 
for substituting a section 603 investigation for a section 337 investi- 
gation. 

ITC’s section 603 investigation was conducted on its own initia- 
tive following dismissal of Syntex’s complaint. The report of the in- 
vestigation shows that outdated technology and problems with 
government regulations were the major contributing factors that 
caused Syntex to cease production of d-cal pan; that, although one 





COURT OF CUSTOMS AND PATENT APPEALS 83 


Japanese company, Daiichi (not named in Syntex’s complaint), 
had acquired for a time what could be considered a monopoly share 
of the d-cal pan market, there were new producers who could be 
expected to erode Daiichi’s market share; also that Daiichi’s prices 
did not immediately lower upon entry of competitors into the d-cal 
pan market, a finding consistent with absence of, rather than pres- 
ence of, anticompetitive behavior. With respect to the dl-cal pan 
market, the investigation report discloses numerous producing com- 
petitors, with Alps at no time holding a monopoly share of the 
market. 

Finally, the report shows that better technology was to be found 
in Japan; that competition was increasing from new entrants into 
the market in the United States and abroad; and that deficiencies 
existed in Syntex’s cost analysis. Although not required by statute 
to do so in light of Syntex’s defective complaint, ITC made a sub- 
stantial and conscientious effort to determine whether there was a 
reasonable basis to go forward with a section 337 investigation on 
its own initiative, as provided by section 337(b) (1). 

The petition for writ of mandamus is denied. 


Before Markey, Chief Judge, Rich, BALpw1n, MILueEr, and NIEs, 
Associate Judges. 

Nrgs, Judge, concurring, with whom Batpwin, Judge, joins. 

The majority opinion focuses on the question whether a complaint 
filed October 24, 1979, by Syntex for the purpose of a §337 investigation 
(19 U.S.C. 1337) was deficient under the statute and the ITC rules. I 
agree that the complaint was properly dismissed, but for reasons which 
are stated herein.’ 

In addition, petitioner also asserted as grounds for mandamus that 
the ITC had no authority to conduct a preliminary investigation under 
§ 603 (19 U.S.C. 2482) in connection with a § 337 investigation, and 
that, in any event, the ITC’s conclusion (which resulted from the § 603 
investigation) that there was no basis for a §337 investigation is arbitrary 
‘apricious and an abuse of discretion. In my view these issues must also 
be addressed inasmuch as they provide separate grounds for the 
mandamus petition. 

BACKGROUND 


The following chronology of events is shown by the record: 

6/ 1/79 Syntex filed first § 337 complaint. 

6/27/79 ITC voted not to institute requested investigation and 
1] further believe it would be grossly unfair to preclude review of the propriety ofits complaint at this time. 


As indicated in the majority opinion, Syntex has attempted to obtain review by a previous petition for a 
writ of mandamus and by an abortive appeal. 
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dismissed complaint on grounds only antidumping matters 
were pleaded, (i.e., failure by Treasury to enforce antidumping 
order against Japanese imports). 

7/30/79 Syntex complaint sent to Treasury with request for 
status report on enforcement and plans for addressing matters 
in Syntex complaint. 

10/24/79 Syntex filed second § 337 complaint deleting reference 
to Treasury and substituting conspiracy between Japanese pro- 
ducer (Alps Pharmaceutical Co. Ltd.) and U.S. importer (Mit- 
sui & Co.) in predatorily pricing subject imports. 

11/20/79 ITC voted not to institute §337 investigation at that 
time and to contact Secretary of Treasury again requesting 
status report on enforcement of antidumping order. 

12/27/79 Status report from Treasury indicates enforcement 
being effected. 

2/12/80 ITC voted to dismiss Syntex complaint of 10/24/79. 

2/12/80 ITC voted to institute a preliminary investigation 
under § 603 into alleged anticompetitive practices asserted by 
Syntex. 

2/20/80 Notice to public of §603 preliminary investigation re 
same. (45 FR 12,931 (2/27/80).) 

9/19/80 Section 603 investigation terminated without insti- 
tuting § 337 investigation. 

1/ 7/81 Petition for Mandamus filed. 


THE GROUNDS FOR DISMISSAL OF THE SECOND COMPLAINT 


The complaint filed by Syntex on October 24, 1979 (second com- 
plaint), was dismissed by the Commission on February 12, 1980, on 
the grounds that the complaint was not properly filed under ITC rule 
210.12, stating further that the decision was based on § 337(b) (3) 
which gives the Commission discretion regarding whether to institute 
an investigation based on a complaint where the alleged unfair acts 
are in part within the purview of the antidumping laws. 

In this proceeding, the parties have treated the dismissal as resting 
on two separate grounds. First, the parties raise a question of inter- 
pretation of the statute. Does the ITC have any discretion whether 
or not to institute a § 337 investigation where the alleged unfair acts 
are in part within the purview of the antidumping laws? The second 
addresses the issue whether the complaint is inherently deficient, 
that is, whether it fails to satisfy the minimum pleading requirements 
of ITC rule 210.20.’ 

2 Under 19 U.S.C. 1335 the Commission is authorized to adopt such reasonable procedures and rules and 
regulations as it deems necessary to carry out its functions and duties. Syntex does not question the reason- 


ableness of the pleading requirements but disagrees with the determination that its complaint did not 
satisfy the rules. 
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DISCRETIONARY AUTHORITY UNDER § 337 


Section 337(a) of the Tariff Act of 1930, as amended, (19 U.S.C. 
1337(a)), prohibits unfair methods of competition and unfair acts 
in the importation of articles into the United States. Appellant 
asserts that the ITC must institute an investigation upon its com- 
plaint because of the mandatory language of § 337(b)(1) which pro- 
vides: 

The Commission shall investigate any alleged violation of 
this section on complaint under oath or upon its own initiative. 
[Emphasis added.] 

Conversely, the Government argues that § 337(b)(1) is tempered by 
§ 337(b) (3). 

The statutory language of § 337(b)(3) is prolix but unambiguous.’ 
The Commission is required to terminate or not institute an inves- 
tigation under § 337 where the acts complained of are solely within 
the purview of 19 U.S.C. 1673 (antidumping provisions). The first 
Syntex complaint based on injury by reason of less than fair value 
(LTFV) sales prices and failure of Treasury to collect dumping duties, 
was (dismissed for this reason. 

The Commission may institute an investigation when the alleged 
acts are in part within the purview of § 1673, but, in addition, other 
acts are alleged which independently or conjointly provide a basis 
for relief under § 337. The second complaint by Syntex was identical 
to the first complaint in its allegations except for the substitution 
of allegations of conspiracy and attempted monopoly by a Japanese 
manufacturer and its U.S. distributor by means of excessively low 
prices in place of the previous allegations of dereliction on the part 
of the Secretary of Treasury. While Syntex does not dispute that 
its second complaint is based in part on acts within the purview of 
§ 1673, it argues that the proper course of action is not dismissal, 
but merely suspension, pending review by the administering authority 
to which a matter is referred. In view of the statutory language 
“may institute,” I cannot agree. 

The dismissal followed receipt of the 12/27/79 status report from 


Treasury advising that relief was being given against the damaging 


imports. An agency must, as the Government asserts, be given some 
latitude in expending its resources with respect to discretionary 


3** * * * Tf the Commission has reason to believe the matter before it is based solely on alleged acts and 
effects which are within the purview of section 1303, 1671, cr 1673 of this title, it shall terminate, or not in- 
stitute any investigation into the matter. If the Commission has reason to believe the matter before it is 
based in part on alleged acts and effects which are within the purview of section 1303, 1671, or 1673 of this 
title, and in part on alleged acts and effects which may, independently from or in conjunction with those 
within the purview of this section, establish a basic relief under this section, then it may institute or continue 
an investigation into the matter * * *.” 
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matters. The action of ITC, in my view, demonstrates no abuse of 
discretion even if the complaint were not deficient. 


THE SUFFICIENCY OF THE SECOND COMPLAINT 


The mandatory contents of a § 337 complaint are set forth in 19 
CFR 210.20 which provides for substantial detail. The complaint, 
inter alia, must: 


be under oath; 


include a statement of facts constituting the alleged unfair methods 
of competition and unfair acts; 


describe specific incidents of alleged importations and sales; 
include a description of the trade or commerce affected when the 
element of a complaint has the effect to restrain or monopolize 
such trade and commerce; 


include a description of the complainant’s business and his in- 
terest in the trade and commerce or domestic industry affected ; 
and 


include data concerning the volume of sales, etc., and other data 
pertinent to the allegation that the effect or tendency of the 
importations or sales in question is to restrain or monopolize 
trade and commerce in the United States. 


The Government argues that notice pleadings, of the type which 


are sufficient under Rule 8(a) of the Federal Rules of Civil Procedure 
(FRCP), are inadequate for ITC purposes; and ITC rule 210.20 
reasonably requires much more. In view of the stringent time restric- 
tions placed on the ITC,‘ this argument is persuasive. In any event, 
a review of the pleadings here shows that the complaint is insufficient 
even under the liberal standards of Rule 8(a), FRCP, which requires 
no more than a short and plain statement of the claim, showing that 
the pleader is entitled to relief. 

Abundant authority can be found for dismissing a complaint which 
is no more than a general allegation of unlawful combination and 
conspiracy under the federal antitrust laws. See, e.g., California Dump 
Truck Owners Ass’n, Inc, v. Associate General Contractors, Inc., 562 
F. 2d 607 (CA 9 1977) in which the complaint was found overly broad 
and vague where plaintiffs averred generally unlawful combination 
and conspiracy; Westinghouse Electric Corp. v. CX Processing Labora- 
tories, Inc., 523 F. 2d 668 (CA 9 1975), in which a counterclaim for 
antitrust conspiracy by plaintiff and other manufacturers did not 
satisfy Rule 8(a)(2) where it provided a general historical description 
of the manufacturers and the charging portion of the counterclaim 
referred only to plaintiff and its distributors; Augspurger v. Brother- 


§ Under § 337(b) ITC is required to complete a § 337 investigation within one year. Eighteen months is 
allowed only in cases specifically declared to be more complicated. 
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hood of Locomotive Engineers, 510 F. 2d 853 (CA 8 1975), allegations 
that the defendant union acted in an unfair, invidious, unequal, and 
arbitrary manner toward the plaintiffs were held mere conclusion of 
law and insufficient under Rule 8(a); Louisiana Farmers’ Protective 
Union, Inc. v. Great Atlantic & Pacific Tea Co. of America, 131 F. 
2d 419 (CA 8 1942), in which the court stated that a plaintiff in an 
antitrust suit need not set out in detail the acts complained of, 
although he must do more than plead conclusions in the words of the 
statute. 

As detailed in the majority opinion, petitioner’s allegations are no 
more than conclusory. 


AUTHORITY UNDER § 603 


After the complaint of October 24, 1979, was dismissed, the Com- 
mission on its own went forward with an inquiry under § 603 to see 
if it could find support independently for Syntex’ conspiracy and 
monopoly claims. 

Section 603 (19 U.S.C. 2482) provides the following authority to 
the ITC: 

(a) In order to expedite the performance of its function under 
this chapter, the International Trade Commission may conduct 
preliminary investigations, determine the scope and manner 
of its proceedings, and consolidate proceedings before it. 

(b) In performing its functions under this chapter, the Com- 
mission may exercise any authority granted to it under any 
other Act. 

Petitioner asserts that the above language of § 603 restricts the use 
of this authority to investigations under 19 U.S.C. Chapter 12, and, 
therefore, cannot be used in connection with a § 337 investigation, 
that section being found in Chapter 4. I agree with the Government, 
however, that § 603, enacted as part of the Trade Act of 1974, isa 
provision of more general applicability and may be used in connection 
with the ITC’s jurisdiction under § 337. The historical note to section 1 
of the Trade Act of 1974 advises that the words “this Chapter’’ in 
§ 603 do not appear in the original, that is, the statute which was 
actually passed. In the original, the words are “this Act” meaning 
the Trade Act of 1974, which in addition to enacting the provisions 
in Chapter 12 also amended sections of the Tariff Act of 1930, in- 
cluding § 337. The Commission was, therefore, acting within its 
legal authority in making a preliminary investigation under § 603 
in order to decide whether to institute a § 337 investigation. 

The report of the results of the § 603 preliminaryin vestigation, 
which is part of the record here, became the basis for the Commission’s 
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ultimate conclusion on September 19, 1980, that there was no evidence 
of any conspiracy and the Commission, accordingly, voted not to 
institute a § 337 investigation. The report is extensive and thorough 
and shows no abuse of authority in the final acts of the Commission 
on this matter. 

THE SECTION 603 REPORT 


A preliminary investigation under §603 was conducted by the 
Commission from February 20, 1980, until August 20, 1980, for 
the purpose of determining whether imports of calcium pantothenate 
from Japan were the subject of a combination, contract or conspiracy 
to restrain trade and commerce in the United States, or the subject 
of a scheme to monopolize the d-cal pan and/or dl-cal pan markets in 
the United States as a result of which U.S. companies have been 
forced out of these markets. It is stated in the Commission report, 
U.S. I.T.C. Publication 1104, October 1980, that the investigation 
was conducted following dismissal of a complaint by Syntex in order 
to determine whether Syntex’s charges merited a § 337 investigation 
in spite of the paucity of hard information in the complaint. 

The ITC report determined that the relevant product market in 
issue in the investigation was cal pan, with submarkets of d- and 
dl-cal pan, the area of effective competition being the continental 
United States. Information acquired through interviews established 
that those companies that ceased production of cal pan did so primarily 
because of environmental problems which required the construction of 
prohibitively expensive new plants and the use of new technologies 
which were unavailable to them. Since the cost of imported cal pan 
was reasonable, these companies decided to cease production and to 
supply their customer and own needs by purchasing d- and/or dl-cal 
pan from foreign and domestic producers. In 1978-79 two U.S. 
producers, Diamond Shamrock and Thompson-Hayward, which had 
been producers of dl-cal pan and ceased this operation, re-entered the 
market with d-cal pan after acquiring new technology and constructing 
new state-of-the-art production facilities. Syntex’s allegation (in 
October 1979) that there were no domestic producers of d-cal pan 
since it ceased production in 1975 was erroneous. 

The report further found that a Japanese manufacturer, Daiichi 
Seiyaku, which was virtually the only supplier of d-cal pan during 
1976-79, had become so because of patented technology which made it, 
as a practical matter, the only d-cal pan source for the world market, 
Syntex, which in the early ’70’s was the only U.S. source for d-cal pan, 
ceased production in 1975. The report further found that the tech- 
nology used by Syntex was that of the state-of-the-art in the late 
1940’s and was obsolete. Syntex also encountered insurmountable 
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problems from EPA and FDA regulations with attendant financial 
consequences. Those events, and not price competition, coalesced to 
create the critical factors which caused Syntex to cease production of 
d-cal pan. While Daiichi then acquired what could be considered a 
monopoly share of the market, this was found to be only temporary 
with new entrants eroding the Japanese company’s position. 

The report found that the pricing data on Japanese d-cal pan showed 
no indication of artificial raising of prices to recoup losses sustained 
for the purpose of attaining market domination. Rather, the price in 
the United States increased only gradually and, according to the new 
domestic entrants into the d-cal pan market, the prices had not yet 
risen to the level these companies would like to see. Moreover, the 
Japanese prices did not show an immediate lowering upon entry of 
competitors into the d-cal pan market. This absence of attack on new 
competitors underscored an absence of anticompetitive behavior by 
the Japanese company. The report also noted the increased presence of 
Roche Products, Inc., a Scottish company, in the d-cal pan submarket, 
which is expected to lead to rapid erosion of the Japanese producer’s 
market share. 

Syntex has at all times remained a producer of dl-cal pan. With 
respect to this submarket, the investigation disclosed a plethora of 
producing competitors located in Japan, the United States, and 


Eastern bloc countries. The sole Japanese producer of dl-cal pan at no 
time held a monopoly share of the market.* The report finds the dl-cal 
pan (as well as the d-cal pan) submarket to be the subject of healthy 
and vigorous competition. 


The officers of Syntex had no evidence of even the most circum- 
stantial nature which would indicate anticompetitive conduct by 
Japanese producers in either the d-cal pan or dl-cal pan submarkets. 

The staff found no evidence of predatory pricing, that is, pricing 
below average variable costs. The economic data urged by Syntex 
was not supportable because of basic flaws in its position which 
depended upon an assumption that Japanese companies could not 
be substantially more efficient than Syntex. The staff analyzed the 
structure of the cal pan market in Japan and found that it was more 
specialized and utilized better technology. In particular, the pro- 
cesses used enabled Japanese producers to recycle by-products and 
obtain significantly increased yields. 

Another factor noted was that Syntex is only in the dl-cal pan 
market, whereas there is a growing consumer preference for d-cal 
pan. Thus, erosion of its market for dl-cal pan was predictable. 


5 This company, Alps Pharmaceutical Co. Ltd., and its U.S. distributor, Mitsui & Co., were the only 
named conspirators in the Syntex § 337 complaint. 
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Finally, the report stated that no U.S. firm, including Syntex, nor 
any individual could be found with any information from which 
one could be led to believe that there is any cooperation between 
the Japanese producers and distributors in the U.S. market, and no 
evidence which would establish a scheme by Japanese producers and 
their distributors to absorb any dumping duties. 

These conclusions are found in a more than 80 page analysis of 
supporting data showing that better technology was to be found in 
Japan, competition was increasing from new entrants into the market 
in the United States and abroad, and deficiencies existed in Syntex’s 
cost analyses. Clearly, a substantial and conscientious effort was 
made to determine if there was a reasonable basis to go forward with 
a §337 investigation, notwithstanding the insufficiency of the dis- 
missed complaint. I see no action of the ITC which is arbitrary, 
capricious or an abuse of discretion in not instituting a § 337 in- 
vestigation, given the results of the § 603 preliminary investigation. 


CONCLUSION 


The ITC not having acted beyond its statutory or discretionary 
authority, the petition for a writ of mandamus must be dismissed. 
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Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. 
Liebman, Attorney in Charge, International Trade Field Office, 
Commercial Litigation Branch, (Francis J. Sailer at the oral argu- 
ment and on the brief), for the defendant. 

Coudert Brothers (Charles R. Stevens, Milo G. Coerper, Sherman E. 
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Ltd., amicus curiae. 

Steptoe & Johnson (Monroe Leigh, Daniel J. Plaine, Fred S. Mc- 
Chesney and Alice L. Mattice of counsel) for Nippon Steel Corporation, 
amicus curiae. 

Ricuarpson, Judge: In these consolidated actions instituted by 
plaintiff pursuant to 28 U.S.C. §1581(c) and 19 U.S.C. §1516a to 
review negative injury determinations of the United States Inter- 
national Trade Commission [‘‘Commission’’] in Investigation No. 
731-TA-15 (Preliminary) relative to pipes and tubes of iron or steel 
from Japan, made on April 14, 1980, and June 24, 1980, respectively, 
plaintiff has moved pursuant to Rule 56.1 for determination of the 
issues in its favor upon an agency record, and defendant has cross- 
moved for affirmance of the Commission’s determinations upon the 
record. 

It appears from the record that on February 28, 1980, plaintiff, a 
domestic producer of steel pipes and boiler tubes, among other things, 
filed a petition simultaneously with the Department of Commerce 
[‘““Commerce’’] and the Commission alleging that Japanese producers 
of certain pipes and tubes of steel were selling their products at less 
than fair value [‘“LTFV”’] in contravention of the antidumping pro- 
visions of the Trade Agreements Act of 1979 [Pub. L. No. 96-39, 
93 Stat. 144 (July 26, 1979)]. LTFV sales were alleged with respect to 
the following products: 

(1) welded carbon stee! boiler tubes (TSUS item 610.3205); 

(2) seamless carbon steel boiler tubes (TSUS item 610.4920) ; 

(3) seamless stainless and heat resisting steel boiler tubes and 
process pipes (TSUS items 610.5210 and 610.5215) ; 

(4) seamless alloy steel tubes for bearings (TSUS item 610.- 
4600) ; and 

(5) seamless alloy steel boiler tubes and process pipes (TSUS 
item 610.5270.) 

On March 25, 1980, Commerce determined that plaintiff’s petition 
was sufficient to initiate an investigation which it then commenced. 
However, Commerce declined to include within the scope of its 
investigation seamless alloy steel tubes or bearings (TSUS item 610.- 
4600) because it was of the opinion that plaintiff did not furnish 
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sufficient information to support the allegation of LTFV sales as to 
that product [45 FR 19284 (1980)]. 

Acting upon instructions from Commerce the Commission initiated 
Investigation No. 731-TA-15 (Preliminary) to determine whether 
there existed a reasonable indication that a domestic industry is, or has 
been materially injured or threatened with material injury by reason 
of LTFV imports of TSUS items 610.3205, 610.4920, 610.5215, and 
610.5220 from Japan [45 FR 16051 (1980)]. 

On April 9, 1980, by a vote of 3-2, the Commission made an affirma- 
tive determination of reasonable indication of material injury or threat 
thereof to the welded carbon boiler tube industry (TSUS item 610.- 
3205), and a negative injury determination with respect to the seamless 
boiler tube and process pipe industry (TSUS items 610.4920, 610.5210, 
610.5215, and 610.5270). 

Thereafter, and on June 18, 1980, the Commission reopened In- 
vestigation No. 731-TA-15 (Preliminary) to reconsider import statis- 
tics relating to welded carbon boiler tubes (TSUS item 610.3205) 
which was said to be erroneous [45 FR 42898 (1980)]. And, after 
reconsidering corrected statistical data regarding TSUS item 610.3205, 
the Commission, by a vote of 4-1 made a negative injury determin- 
ation on June 24, 1980, with respect to the welded carbon boiler tube 
industry [45 FR 47769 (1980)]. 

Plaintiff contends that the Commission’s negative injury deter- 
minations in its preliminary investigation were arbitrary, capricious, 
an abuse of discretion, and otherwise not in accordance with law. 
Plaintiff argues that the Commission’s concept of the relevant in- 
dustries is at variance with the mandatory requirements of the 
Trade Agreements Act of 1979, which has resulted in the Commis- 
sion’s utilization of overbroad and irrelevant injury data at the 
expense of pertinent injury data from domestic producers not addressed 
by the Commission. Plaintiff also argues that the Commission was 
without statutory authority to reopen the preliminary investigation 
for reconsideration of its determination upon additional evidence. 

Defendant contends that the record supports the Commission’s 
findings as to the absence of a reasonable indication of material injury 
or the threat thereof to the domestic industries assessed by the Com- 
mission, in which contention it is joined by Amicus Curiae Sumitomo 
Metal Industries, Ltd. and Nippon Steel Corp., foreign producers 
and exporters of the pipe and tube products investigated. Defendant 
argues that the best information available to the Commission indi- 
cated that the several products plaintiff sought to have investigated 
had no separable identities, and that the only distinction between 
products which industry practice allowed was as between seamless 
and welded pipe and tube products. 
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Defendant also contends that the Commission possesses discre- 
tionary and inherent authority to reopen proceedings and reconsider 
its decisions. In this contention defendant is joined by Amicus Curiae 
Nippon Steel Corporation, a foreign producer of the pipe and tube 
products covered by the investigation. Defendant argues that, given 
the posture of this case, especialiy in view of the ‘egregiously er- 
roneous” information relied upon, this court would have had little 
choice but to remand the case to the Commission; and the. Commis- 
sion’s actions merely obviated this circuitous procedure, and attained 
the mandated corrected result without adversely affecting plaintiff’s 
right of judicial review. 

The views of the Commissioners on these issues are diverse. First, 
with respect to scope of the industry, Chairman Bedell and Com- 
missioner Moore stated: 


The three seamless products—are all produced by essentially 
the same production methods, on the same machinery, and by 
the same workers. For these reasons, we have assessed the effect 
of the allegedly dumped imports on the U.S. industry * * * in 
relation to the aggregate U.S. production of the three seamless 
pipe and tube items. (Pub. Doc. 57, p. 5) 


Commissioner Stern stated: 


In this case, where there is no absolutely clear answer to the 
question of scope of the domestic industry impacted by imports, 
it is my judgment that the information on the record in this 
investigation does not permit assessment by separate and identi- 
fiable product lines. Therefore, guided by the law’s directive to 
make my findings on the basis of the best information available 
to the Commission at this time, I have determined that rea- 
sonable indication of injury to the domestic industry must be 
assessed with respect to boiler tubes and process pipes. (Pub. 
Doc. 57, p. 21) 


Commissioner Alberger stated: 


I am uncertain whether it is feasible for a product such as seam- 
less stainless boiler tubes * * * tobeanalyzed asaseparate “prod- 
uct line” as defined by Section 771(4) (D) of the Trade Agree- 
ments Act of 1979. The record contains some information that 
suggests there may be good reason to make a product line distinc- 
tion among the three seamless products under investigation. Fur- 
ther investigation would provide a better indication. Specific data 
are available on shipments, exports, and imports for each of the 
three categories of seamless pipe and tube and the one welded 
pipe and tube product under investigation. Only the petitioner 
was able to provide profit and loss data on each of these four prod- 
ucts. Other manufacturers were apparently unable to provide 
such data, due to difficulty in allocating profits between products 
made on essentially the same machinery by the same employ- 
ees. Petitioner has the same problems, but nevertheless was able 
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to make the allocation. It is important to note that petitioner ac- 
counts for a very substantial proportion of domestic production 
of each item. (Pub. Doc. 57, p. 10) 


And Commissioner Calhoun stated: 


That the petitioner was able to supply data on four separate 
products implies the possibility of four distinct products lines 
against which the Commission must apply section 771(4)(D). In 
the time available, however, none of the other domestic producers 
was able to provide similar disaggregated data. This inability of 
the other domestic producers to provide similar disaggregated data 
results in confusion as to the precise character of the industry. 
(Pub. Doc. 57, p. 27) 


Secondly, with respect to reconsideration of the Commission’s affirm- 
ative preliminary injury determination of April 14, 1980, only two 
of the Commissioners made significant comment at the time of voting 
on June 24, 1980. 

Commissioner Stern, who voted for reversal, stated: 


I think that I should just briefly say that as far as I’m concerned 
that we are conserving a great deal of Commission energy in ex- 
pressing our concern for the public because we are not, in fact, 
dealing with new facts. In other words, this is not a further fact 
finding for which we are reopening the vote, but we’re dealing 
with the same old facts. The problem was that the facts that were 
given were inaccurate and we are simply responding quite imme- 
diate to what was immediately recognized upon publication of our 
report that there were inaccuracies there. I don’t believe that this 
is setting any precedence that we will open a case after 45 days for 
new facts and go into future fact finding exercises and on the prod- 
uct line question as far as I was concerned I voted in the negative 
across the board because I felt that the facts were such * * * the 
demand question was such that making these distinctions by 
product line was belying what the facts. concerning demand in 
this case dictated. The changed information which is now avail- 
able to the Commission only reinforces my original negative deter- 
mination that I made in this preliminary investigation including 
on the question of welded carbon steel boiler tubes. And as far as 
I’m concerned my original views on this stand intact. (Pub. Doc. 
78, pp. 4-5) 


And Commissioner Calhoun, who voted for affirmance, stated: 


* * * under the statutory scheme of the ’79 Act, I think we're 


required to reach preliminary determinations within 45 di ays in 
cases alleging subsidy or dumping and that the legislative history 
makes clear that the Congress recognizes the difficulties that can 
arise where the decision making must take place based upon 
information collected over a short period of time necessarily re- 
quires us to render decisions based upon best information avail- 
able. It is understandable, I think, for us to be uncomfortable, if 
not concerned, for subsequent pr eliminary determination informa- 
tions pr esented which might change the outcome. In such circum- 
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stances the concern seems most acute where we vote to end the 
investigation and subsequent information tends to support 
continuation of that investigation. But in circumstances compell- 
ing much less concern, I think we have one before us today. 

Clearly, it is burdensome in any case on both parties and the 
Commission to proceed with an investigation were [sic] evidence 
subsequently received might tend to make further inquiry un- 
necessary. But in such cases the procedures under the ’79 Act well 
provide for the orderly treatment of the dilemma posed by receipt 
of information subsequent to an affirmative preliminary vote and 
this procedure is called a final investigation. I think in [sic] both 
sound policy and in the overall interest of the conservation of 
Commission, and, thus, public resources that in this kind of 
circumstance we should integrate the new data into the final in- 
vestigation in absence of extraordinary circumstances such as, 

but certainly not limited to, typographical errors, clerical errors or 
wilful misrepresentation. Pr eliminary investigations should not be 
open because absent such a policy the Commission would [sic] 
faced with a regular flow of requests for opening preliminary 
determinations as further fact finding reveals more telling in- 
formation. In these cases we would be required to undertake in 
many cases and parallel with final investigations some investiga- 
tion relating to the request for opening the vote. Thus, we would 
waste resources and there would never be, really, an ‘end to an 
affirmative preliminary investigation until our final determination 
was reached. I do not think policy nor the intent reached. I 
do not think policy nor the intent of the statute supports such a 
circumstance * * *, (Pub. Doc. 78, pp. 3-4) 


Turning first to the issue of industry scope, it is to be noted that 
prior to the enactment of the Trade Agreements Act of 1979 the 
Commission had a broad grant of discretion in delineating the rele- 
vant domestic industry against which it was required to assess the 
effects of LTFV imports. Neither the Anti-dumping Act of 1921, nor 
section 303 of the Tariff Act of 1930 defined the term “‘industry”’. 
See: S. Rept. No. 96-249 to accompany H.R. 4537, 96th Cong., Ist 
Sess., p. 82(1979). The Trade Agreements Act of 1979 contains 
specific guidelines for the determination of the relevant ‘industry”’ 

“industries’’, as the case may be. 

Section 771(4)(A) of the Tariff Act of 1930, as amended (19 U.S.C. 
§ 1677(4)(A)) defines the term “industry” as 

the domestic producers as a whole of a like product, or those 
producers whose collective output of the like product constitutes 
a& Major proportion of the total domestic production of that 
product. 
And the term “like product’’ mentioned in secion 771(4)(A) is defined 
in section 771(10) of the Tariff Act of 1930, as amended (19 U.S.C. 
§ 1677(10)) as 
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a product which is like or in the absence of like, most similar 
in characteristics and uses with, the article subject to inves- 
tigation under this title. 

Also, Congress has provided guidelines for the application of 
these terms by the Commission in connection with product line 
assessments. Section 771(4)(D) of the Tariff Act of 1930, as amended 
(19 U.S.C. § 1677(4)(D)) states in relevant part 

The effect of * * * dumped imports shall be assessed in relation 
to the United States production of a like product if available 
data permit the separate identification of production in terms 
of such criteria as the production process or the producer's profits. 
If the domestic production of the like product has no separate 
identity in terms of such criteria, then the effect of the * * * 
dumped imports shall be assessed by the examination of the 
production of the narrowest group or range of products, which 
includes a like product for which the necessary information 
can be provided. (Emphasis added.) 

It will be observed that section 771(4)(D) stresses the utilization 
of the applicable criteria alternatively, i.e., production process or the 
producer’s profits. And profits, it would appear, heads the list of 
economic factors which Congress intended the Commission to examine 
in ascertaining the impact of LTFV imports on the domestic producers 
comprising the ‘“industry’’. See: S. Rept. 96-249 to accompany H.R. 
4537, 96th Cong., Ist Sess., p. 83 (1979). 

Although the producer’s questionnaires distributed by the Commis- 
sion did not solicit profit information from the domestic producers of 
the subject boiler tubes and pipes (Conf. Doc. 18-25), the Commission’s 
findings for the most part seem to indicate that all but one of the 
domestic producers of these products were unable to furnish the 
Commission with profit information. The court is unable to find that 
fact documented in the records before it. What does appear in the 
record, however, is that profit data was voluntarily supplied by plain- 
tiff to the Commission covering each of the products under investi- 
gation, which generated the Commission’s comments about profit 
data as noted above. There is nothing in the record to indicate that 
the Commission ever solicited profit data pertaining to the investi- 
gated products from the domestic producers who, together with 
plaintiff, were responsible for 90 percent of the total domestic output 
of boiler tubes and pipes. 

There is no question but that section 771 (4)(D) must be read as 
permitting the separate assessment of products for which profit can 
be identified even if multiple products are produced by the same 
production force. The key is profit accowntability. 

The Commission’s practice of rigidly adhering to a preference for 
isolation of all production factors supporting a product as a predicate 
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for ascertaining the scope of an “industry” is not in step with the more 
flexible standard devised by Congress in section 771(4)(D). But, in 
any case, it is clear that Congress intended that petitioners in anti- 
dumping proceedings should have a choice. In this regard the Senate 
Finance Committee report states: 


In examining the impact of imports on the domestic producers 
comprising the domestic industry, the ITC should examine the 
relevant economic factors (such as profits, productivity, employ- 
ment, cash flow, capacity utilization, etc.), as they relate to the 
production of only the like product, if available data permits a 
reasonably separate consideration of the factors with respect to 
production of only the like product. If this is not possible because, 
for example, of the accounting procedures in use or pri actical 
problems in distinguishing or separating the operations of product 
lines, then the impact of the imports should be examined by con- 
sidering the relevant economic factors as they relate to the pro- 
duction of the narrowest group or range of products which includes 
the like product and for which available data permits separate 
consideration. (Emphasis added.) 


It appears that plaintiff’s profit data was disregarded by the Com- 
mission because of its self-serving nature. However, the self-serving 
nature of the data should not be defeating, given the Commission’s 
investigatory function to verify data received. Congress anticipated 
that petitioners in antidumping proceedings would have a stake or 


interest in developing the relevant facts supporting a dumping finding. 
Not only should the Commission have considered plaintiff’s profit data 
in connection with its determination as to the scope of the “industry” 
it should have sought such data from the other domestic producers 
comprising the boiler tube and pipe industry before moving to the 
broader industry which even the Commission’s own staff acknowledges 
to have been a mistake. (Pub. Doc. 50, p. 7.) That such other domestic 
producers might also have been able to isolate profit on a product-by- 
product basis is indicated in the Quanex Corporation’s response to the 
Commission’s questionnaire wherein it is stated, ‘‘The boiler tube 
market erosion caused by Japanese has taken place over a period of 
time and the displacement of this business has been offset by a change 
in product mix.” (Conf. Doc. 22, p. 8) 

Expansion of the Commission’s inquiry to other domestic producers’ 
profits on a product-by-product basis would have given the Com- 
missicn a better overview of the impact of LTFV imports on domestic 
producers. It is not enough for the Commission to have singled out 
plaintiff’s ability to increase prices in the face of a shrinking market 
share as being indicative of the state of good health of the industry, 
given plaintiff’s position as the acknowledged price leader, without 
knowing what experiences the other domestic producers were having 
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in the face of import penetration attributable to LTFV sales. In this 
connection, it is noteworthy that Republic Steel declined to bid against 
the I. TFV sales, noting “(Customers are reluctant to give us lost sales 
to Japanese competitors in detail. However, we are attaching docu- 
mentation of actual quotations made to our customers which we 
chose not to meet.”’ (Conf. Doc. 23, p. 8) 

Moreover, such a stalwart in the steel industry as United States 
Steel had withdrawn from the boiler tube market, stating, ‘‘The 
reason U.S. Steel discontinued producing welded and seamless boiler 
tubes was due in part to foreign imports. It was not feasible for U.S. 
Steel in the face of rising production costs and depressed prices from 
imports to make capital investment to continue to participate profi- 
tably in this market.’’ (Conf. Doc. 25, p. 2) 

On the record in this case the court agrees with plaintiff that the 
Commission erred as a matter of law in failing to properly apply the 
directives of section 771 (4)(D) in determining the scope of the “‘in- 
dustry or industries” against which to assess the effects of LTFV im- 
ports upon the like products being investigated, in consequence of 
which, the Commission’s determination of April 14, 1980, is not in 
accordance with law. 

The court also agrees with plaintiff that the Commission’s deter- 
mination of June 24; 1980, is unlawful. It is not denied by defendant 
that there is no statutory authorization for the Commission to reopen 
a terminated preliminary investigation and reconsider its determina- 
tion in the light of additional evidence. What authority there is to 
support this course of action is said by defendant to rest in inherent 
agency authority to modify or correct its decisions. However, it is a 
well settled principle of administrative law that a governmental 
agency has only those powers which are granted to it by statute. 
73 CJS. § 48 (1951). 

In any case, whatever may be the extent of the Commission’s 
inherent authority to reconsider its decisions in the light of additional 
evidence, it is clear that the exercise of such authority must yield to 
a contrary legislative policy manifest in the governing statutes. Sec- 
tion 733(a) of the Tariff Act of 1930, as amended (19 U.S.C. §1673 
(a)) specifically limits the Commission to making a preliminary 
determination on the basis of the best information available within 
45 days. And the Senate Finance Committee report emphasizes that 
“This determination would have to be made within 45 calendar days 
* * * ”” See: S. Rept. 96-249 to accompany H.R. 4537, 96th Cong., 
Ist Sess., p. 64 (1979). Other passages in the legislative history indicate 
that a major objective of the revision is to reduce the length of the 
investigations undertaken by the Commission (Id., 66), and also to 
discourage the practice of time-consuming verification of data fur- 
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nished as a preliminary matter (H. Rept. 96-317 to accompany H.R. 
4537, 96th Cong., Ist Sess., p. 62 (1979))—both of which circum- 
stances are involved in the reconsideration undertaken by the Com- 
mission in this case. 

Moreover, the House Ways and Means Committee report states, 
“The investigative time periods contained in the bill are stated in 
terms of the maximum time available to the Authority and the ITC 
to make their determinations. The Committee intends that these time 
periods be treated as maximum time periods, and that they not be- 
come the general rule. It is expected that wherever any of the 
determinations required under the bill can be made in a shorter 
time, they will be so made. (Id., p. 62) 

In view of the foregoing legislative history, it is clear that the 45 
day time period is mandatory and not directory. And to the extent that 
the Committee reopened the preliminary investigation to receive 
additional evidence and to verify information it had previously acted 
upon without verification, the reconsideration extends the statutory 
time period, and as such, is void. 

Inasmuch as the ITC did not give proper consideration to product 
lines nor seek to obtain profit factors in the domestic industry in 
making its preliminary determination, its finding was unsupported 
by substantial evidence and not in accordance with law. Also, its 


reopening a terminated preliminary investigation and reconsidering 
its determination in the light of additional evidence, after the expira- 
tion of the 45 day statutory limit for making its preliminary deter- 
mination, such action was also not in accordance with law. The motion 
of plaintiff is granted and defendant’s cross-motion is denied. 

This matter is remanded to the ITC for disposition consistent with 
the decision of this court. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY, September 3, 1981 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 


Wiiuiam T. ARCHEY, 
Acting Commissioner of Customs. 


In the Matter of 

CERTAIN SuRFACE GRINDING 
MAcHINES AND LITERATURE 
FOR THE PROMOTION THEREOF 


Investigation No. 337—-TA-95 


Notice of Commission Request for Comments Regarding Proposed 
Termination of Respondents Based on Settlement Agreements 


AGENCY: USS. International Trade Commission. 


ACTION: A request for public comment on the proposed termination 
of two respondents based on settlement agreements. 


SUMMARY: The settlement agreements would result in the termi- 
nation of the investigation as to respondents Ralmike’s Tool-A-Rama 
and Langford Machinery. This notice requests comments from the 
public on the proposed settlement agreements within thirty (30) 
days of publication of this notice in the Federal Register. 


DATES: Comments will be considered if received within 30 days 
of the date of publication of this notice. Comments should conform 
with section 201.8 of the Commission’s Rules of Practice and Pro- 
cedure (19 CFR § 201.8), and should be addressed to Kenneth R. 
Mason, Secretary, U.S. International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436. 

104 
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SUPPLEMENTARY INFORMATION: Complainant Brown and 
Sharpe Manufacturing Company and respondents Ralmike’s Tool-A- 
Rama and Langford Machinery moved in separate joint motions 
for termination of this investigation as to those respondents on the 
basis of settlement agreements. The Commission investigative 
attorney supported the motions. On July 20, 1981, the presiding 
officer recommended that the joint motions be granted. 


Notice of the institution of the investigation was published in the 
Federal Register of January 22, 1981 (46 FR 7107). 


SETTLEMENT AGREEMENTS: The two settlement agreements, 
which are identical except for the differences noted, provide in per- 
tinent part as follows: 

Pending a determination by the U.S. International Trade Com- 
mission of the complaint filed in the Investigation, Respondent 
shall refrain from importing, buying, selling, leasing, or otherwise 
transferring Surface Grinding Machines into the United States 
directly or indirectly from Taiwan or other countries, of the type 
and style which 

(a) are reproductions, copies, colorable imitations, or simula- 
tions of B & S [Brown and Sharpe Manufacturing Company] 
High Precision Surface Grinding Machines that have been sold 


under the designations 510, 612, 618, 824, 1024, 1030, 1244, and 
1236, or 


(b) are of the type offered for sale heretofore by Lian Feng 
Machine Co. of Taiwan, China, identified as Exhibit 14 attached 
to the B & S complaint in the investigation. 

Respondent shall refrain from coping, reprinting, using, selling, 
or distributing any unauthorized copies of manuals, catalogs, bro- 
chures, or other printed material prepared or owned by B & S and 
bearing a B & S copyright notice. 

Respondent shall refrain from using any B & S manual, catalog, 
or other printed material, whether or not protected by copyright, in 
connection with the maintenance, repair, or sale of surface grinding 
machines or components thereof, other than B & S surface grinding 
machines or components thereof. 

Respondent shall refrain from importing, buying, selling, or other- 
wise transferring Surface Grinding Machines made in foreign coun- 
tries which simulate the trade dress of B & S High Precision Surface 
Grinding Machines as exemplified by Exhibits 14, 15, and 16B of 
the Complaint filed in the Investigation. 

Respondent agrees to give to B & S two copies of all catalogs, 
manuals, advertisements, and promotional pieces promoting or 
making reference to surface grinding machines made by Lian Feng 
Machine Co. that have been used, sold or distributed by Respondent. 





106 INTERNATIONAL TRADE COMMISSION NOTICES 


Respondent shall deliver to B & S prior to March 27, 1981 in 
affidavit form a statement relating to Respondent’s purchase and 
sale of surface grinding machines made or sold by Lian Feng Machine 
Co., including (a) the total number purchased; (b) the dates of 
purchase; (c) the price paid; (d) the total number in inventory; (e) 
the total number sold; (f) the price of each sale; (g) the date of each 
sale. 

Respondent shall deliver to B & S prior to March 27, 1981, all 
copies of catalogs, manuals, and advertisements in its possession that 
were prepared by or for Lian Feng Machine Co. that contain reference 
to surface grinding machines that are reproductions, copies, colorable 
imitations, or simulations of B & S High Precision Surface Grinding 
Machines that have been sold under the designations 510, 612, 618, 
824, 1024, 1030, 1244, and/or 1236. 

B & S and the Respondent agree to file a joint motion before the 
U.S. International Trade Commission to terminate the Investigation 
with respect to Respondent without prejudice. 

B & S agrees to refrain from instituting any civil action for any 
matters which have been raised in the complaint filed before the U.S. 
International Trade Commission. 

B & S hereby releases the Respondent from claims of copyright 
and trademark infringement and unfair competition arising from those 
issues raised in the B & S complaint filed in the Investigation. 


In paragraphs 1(a) and 7, Brown and Sharpe’s agreement with 
Ralmike’s Tool-A-Rama includes high precision surface grinding 
machines designated as 818. 

In paragraph 2, Brown & Sharpe’s agreement with Ralmike’s 
Tool-A-Rama includes the following: 


Respondent shall refrain from printing, distributing, or au- 
thorizing the printing or distributing of any promotional material 
containing references to B & S or its tradmarks, except in connec- 
tion with the sale or servicing of B & S equipment. 

In paragraph 10, Brown & Sharpe’s agreement with Ralmike’s 
Tool-A-Rama provides as follows: 

B & S hereby releases the Respondent from any and all claims 
arising from those issues raised in the B & S Complaint filed in 
the investigation, including, but not limited to copyright and 
trademark infringement and unfair competition. 

WRITTEN COMMENTS REQUESTED: In order to discharge its 
statutory obligation to consider the public interest, the Commission 
seeks written comments from interested persons regarding the effects 
of terminating this investigation as to respondents Ralmike’s Tool-A- 
Rama and Langford Machinery on the basis of the settlement agree- 
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ments on (1) the public health and welfare, (2) competitive conditions 
in the U.S. economy, (3) the production of like or directly competitive 
articles in the United States, and (4) U.S. consumers. All written 
comments must be filed with the Secretary to the Commission no 
later than 30 days after the date of publication of this notice in the 
Federal Register. In addition, pursuant to 19 CFR § 210.14(a) (2), 
the Commission has requested comments from the Department of 
Health and Human Services, the Department of Justice, the Federal 
Trade Commission, and the U.S. Customs Service. 

ADDITIONAL INFORMATION: The original and 19 copies of all 
written submissions must be filed with the Secretary to the Commis- 
sion, 701 E Street NW., Washington, D.C. 20436, telephone 202- 
523-0161. All comments must be filed no later than 30 days after the 
date of publication of this notice in the Federal Register. Any person 
desiring to submit a document (or portion thereof) to the Commission 
in confidence must request in camera treatment. Such requests should 
be directed to the Secretary to the Commission and must include a 
full statement of the reasons why the Commission should grant such 
treatment. The Commission will either accept the submission in con- 
fidence or return it. All nonconfidential written submissions will be 
available for public inspection at the Secretary’s office. 


FOR FURTHER INFORMATION CONTACT: Clarease E. 


Mitchell, Esq., Office of the General Counsel, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436; tele- 
phone 202-523-0148. 


By order of the Commission. 


Issued: August 26, 1981. 
Kennetu R. Mason, 
Secretary. 


In the Matter of 
Certain Arrticut Cast-Iron? Investigation No. 337-TA-106 
STOVES 


Notice of Termination of Investigation and Issuance of Consent Orders 


AGENCY: US. International Trade Commission. 

ACTION: Termination of investigation and issuance of consent orders. 
SUMMARY: Notice is hereby given that the U.S. International 
Trade Commission has approved and issued two consent orders in the 
above-captioned investigation, thereby termiriating the investigation. 
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SUPPLEMENTARY INFORMATION: In connection with the 
complaint filed on May 21, 1981, under section 337 of the Tariff 
Act of 1930 (19 USC 1337) alleging unfair acts and methods of com- 
petition in the importation into or the sale in The United States of 
certain airtight cast-iron stoves, the Commission investigative attorney 
and the respondents entered into a consent order agreement. The 
Commission investigative attorney is the complaining party and the 
respondents are Franklin Cast Products, Inc., of Warwick, Rhode 
Island, and Oriental Kingsworld Industrial Company Ltd., of Taipei, 
Taiwan. In a notice of investigation published in the Federal Register 
on July 8, 1981 (46 FR 35386), the Commission stated that the inves- 
tigation was being undertaken to determine whether section 337 is 
being violated by reason of false and deceptive advertising, the passing 
off of imported copies as domestic airtight cast-iron stoves, and the 
infringement of certain common-law trademarks. 

Copies of the Commission’s Action and Order, the consent orders, 
and all other non-confidential documents in the record of this investi- 
gaticn are available for inspection during official business hours 
(8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. Inter- 
national Trade Commission, 701 E Street NW., Washington, D.C. 
20436, telephone 202-523-0161. 


FOR FURTHER INFORMATION CONTACT: Jeffrey S. Neeley, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, telephone 202-523-0359. 

By order of the Commission. 


Issued: August 26, 1981. 
Kennetu R. Mason, 
Secretary. 


Investigation No. 22-44 


CASEIN 


AGENCY: United States International Trade Commission. 


ACTION: Institution of an investigation under section 22(a) of the 
Agricultural Adjustment Act (7 USC 624(a)) to determine whether 
lactalbumin and casein and mixtures in chief value of casein, provided 
for in items 190.15 and 493.12 and 493.17 of the Tariff Schedules of 
the United States, are being or are practically certain to be imported 
into the United States under such conditions and in such quantities 
as to render or tend to render ineffective, or materially interfere with, 
the price-support program for milk of the Department of Agriculture, 
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or to reduce substantially the amount of products processed in the 
United States from domestic milk. 


EFFECTIVE DATE: August 24, 1981 


FOR FURTHER INFORMATION CONTACT: Mr. J. Frederick 
Warren, 202-724-0090, or Mrs. Bonnie J. Noreen, 202-523-1255. 


SUPPLEMENTARY INFORMATION: 

Background: The investigation (No. 22-44) was instituted following 
receipt of a letter dated August 5, 1981, from the President directing 
the Commission to conduct it. The letter stated that the President 
agreed with advice from the Secretary of Agriculture that there is 
reason to believe that casein and mixtures in chief value thereof and 
lactalbumin are being imported or are practically certain to be im- 
ported under such conditions and in such quantities as to materially 
interfere with the price-support program for milk undertaken by the 
Department of Agriculture. 

Public hearing: The Commission will hold a public hearing in con- 
nection with this investigation beginning at 10 a.m., e.s.t., on Monday, 
November 9, 1981, in the Hearing Room of the U.S. International 
Trade Commission Building, 701 E Street NW., Washington, D.C. 
Requests to appear at the hearing should be filed in writing with the 
Secretary to the Commission not later than the close of business 
(5:15 p.m., e.s.t.) on October 28, 1981. For further information con- 
cerning the conduct of the investigation, hearing procedures, and 
rules of general application, consult the Commission’s Rules of 
Practice and Procedure, part 204 (19 CFR 204) and part 201 
(19 CFR 201). 

Prehearing procedures: A prehearing conference will be held on 
Thursday, October 29, 1981, at 10:00 a.m., e.s.t., in Room 117 of the 
USS. International Trade Commission Building. 

To facilitate the hearing process, it is requested that persons wishing 
to appear at the hearing submit prehearing briefs enumerating and 
discussing the issues which they wish to raise at the hearing. Nineteen 
copies of such prehearing briefs should be submitted to the Secretary 
to the Commission no later than the close of business on November 2, 
1981. Copies of any prehearing briefs submitted will be available for 
public inspection in the Office of the Secretary. While submission of 
prehearing briefs does not prohibit submission of prepared statements 
in accordance with section 201.12(d) of the Commission’s Rules of 
Practice and Procedure (19 CFR 201.12(d)), statements are unneces- 
sary if briefs are submitted. Oral presentation should, to the extent 
possible, be limited to issues raised in the prehearing briefs. 

Persons not represented by counsel or public officials who have 
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relevant matters to present may give testimony without regard to the 
suggested prehearing procedures outlined in this notice. 

Written submissions: In addition to or in lieu of an appearance at 
the hearing, interested persons may submit to the Commission a 
written statement of information pertinent to the subject matter of 
this investigation. Written statements should be addressed to the 
Secretary to the Commission, 701 E Street NW., Washington, D.C. 
20436, and must be received not later than November 20, 1981. All 
written submissions, except for confidential business data, will be 
available for public inspection. 

Any business information which a submitter desires the Commission 
to treat as confidential must be submitted separately, and each sheet 
must be clearly marked at the top ‘Confidential Business Data.” 
Confidential submissions must conform with the requirements of sec- 
tion 201.6 of the Commission’s Rules of Practice and Procedure (19 
CFR 201.6). All written submissions, except for confidential business 
data, will be available for public inspection. 

By order of the Commission. 

Issued: August 25, 1981. 

Kennetu R. Mason, 
Secretary. 


In the Matter of 
CHLOROFLUOROHYDROCARBON Dry- 

CLEANING Process, MACHINES 

AND CoMPONENTS THEREFOR 


Investigation No. 337-TA-84 


Notice of Partial Waiver of Rule 210.51 (c) 
AGENCY: U.S. International Trade Commission. 


ACTION: Notice is hereby given that the Commission has granted 
a motion to partially waive the requirements of rule 210.51(c) of 
the Commission’s Rules of Practice and Procedure (19 CFR 210.51(c)) 
in this investigation. 


SUMMARY: On August 24, 1981, the Commission granted a motion 
(Motion 84-29) for a partial waiver of rule 219.51(c) in the above- 
captioned investigation. 

FOR FURTHER INFORMATION CONTACT: Jack Simmons, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, telephone (202) 523-0350. 

SUPPLEMENTARY INFORMATION: On July 1, 1981, the 
complainant, all respondents, and the Commission investigative 
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attorney filed a joint motion (Motion 84-28) to terminate the above- 
captioned investigation, pursuant to rule 210.51(a) of the Com- 
mission’s Rules of Practice and Procedure, on the basis of a settlement 
agreement executed by all the parties. On July 22, 1981, the Com- 
mission investigative attorney filed a motion (Motion 84-29) to 
partially waive the requirements of rule 210.51(c) of the Commission’s 
Rules of Practice and Procedure as authorized by rule 210.4(b) 
(19 CFR 201.4(b)). 

On July 28, 1981, the presiding officer recommended that the 
motion be granted. 

Rule 210.51(c) requires that a motion for termination of an in- 
vestigation on the basis of a settlement agreement contain an affidavit 
executed by the parties stating that there are no other agreements 
concerning the subject matter of the investigation. The Commission 


waived the affidavit requirement because the settlement agreement 


incorporates the substance and purposes of the affidavit, because 
it was negotiated in the presence of the Commission investigative 
attorney, because it is likely to be time-consuming to obtain affidavits 
from all the parties, and because the affidavits would add nothing 
to the substance of the agreement. 


By order of the Commission. 
Issued: August 24, 1981. 


Kennetu R. Mason, 
Secretary. 


In the Matter of 

CrrtTaIn AUDIOVISUAL GAMES AND Investigation No. 337—-TA-105 
ComMPONENTS THEREOF (VIZ, 
Pac Man ANnp RAtiy-X) 


Notice of Amendment of Complaint 


AGENCY: U.S. International Trade Commission. 

ACTION: Notice is hereby given that the Commission has granted a 
motion pursuant to section 210.22(a) of the Commission’s Rules of 
Practice and Procedure to amend the complaint in this investigation. 


SUMMARY: On August 24, 1981, the Commission granted a motion 
(Motion 105-7) to amend the complaint in this investigation by adding 
an allegation of copyright and trademark infringement of complainant 
Midway Manufacturing Company’s Rally-X game by respondent 
Artic International, Inc. 
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FOR FURTHER INFORMATION CONTACT: Jack Simmons, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, telephone 202-523-0350. 

SUPPLEMENTARY INFORMATION: On August 3, 1981, com- 
plainant moved (Motion 105-7) to amend the complaint by addition 
of an allegation that respondent Artic International, Inc., is infringing 
complainant’s copyright and trademark rights in the Rally-X game. 
Artic opposed the motion. On August 14, 1981, the presiding officer 
issued a recommended determination that the motion be granted. 


By order of the Commission. 
Issued: August 24, 1981. 


KENNETH R. Mason, 
Secretary. 


In the Matter of 


CHLOROFLUOROHYDROCARBON Dry- ee 
Investigation No. 337-TA-84 
CLEANING Process, MacHINEs ; 


AND COMPONENTS THEREFOR 


Notice of Settlement Agreement and Request for Public Comments 


AGENCY: U.S. International Trade Commission. 


ACTION: Request for public comments on the proposed termination 


of the above-captioned investigation on the basis of a proposed settle- 
ment agreement. 


SUMMARY: Notice is hereby given that the presiding officer in the 
above-captioned investigation has certified to the Commission for 
action a joint motion to terminate the investigation, along with a 
settlement agreement executed by the complainant and the respond- 
ents. Before taking final action on the proposed termination of this 
investigation, the Commission requests that interested members of 
the public submit written comments thereon. 


DATES: In order to be considered, comments must be received on or 
before (Insert date 30 days after publication in the Federal Register). 


FOR FURTHER INFORMATION CONTACT: Jack Simmons, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, telephone (202) 523-0350. 


SUPPLEMENTARY INFORMATION: 
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BACKGROUND 


On July 1, 1981, the complainant, all respondents, and the Com- 
mission investigative attorney filed a joint motion (motion 84-28) to 
terminate the investigation pursuant to rule 210.51(a) of the Com- 
mission’s Rules of Practice and Procedure on the basis of a settlement 
agreement executed by all the parties. On July 22, 1981, the Com- 
mission investigative attorney filed a motion (motion 84-29) for a 
partial waiver of the requirements of rule 210.51(c) of the Commis- 
sion’s rules as authorized by rule 201.4(b). 

On July 28, 1981, the presiding officer (Judge Duvall) recommended 
that both motions 84-28 and 84-29 be granted. The Commission 
granted Motion 84-29, and the proposed termination of this in- 
vestigation based on the settlement agreement is now before the 
Commission. 


THE SETTLEMENT AGREEMENT 


The substantive provisions of the settlement agreement are sum- 
marized as follows: 


Preamble: The agreement is made between complainant Re- 
search Development Company and respondents E. |. duPont de 
Nemours & Co.; American Permac, Inc.; Harvcons Universal, 
Inc.; Spencer America, Inc.; Bowe Maschinenfabrik Gmbh; 
A.M.A. Universal S.P.A.; Neil & Spencer, Ltd.; I. Golfarb & 
Sons; Macchine Suprema; United Tex-Care Co.; and Union 
S.R.L. 

Complainant warrants that it is the owner of all rights in 
U.S. Letters Patent 3,728,074, and that it has asserted and con- 
tinues to assert that machines manufactured by respondents are 
used to perform a process which infringes one or more claims of 
its patent. 

Paragraph 1. The agreement incorporates all agreements and 
understandings between the parties regarding the subject matter 
cf the investigation. 

Paragraph 2. Complainant, its successors and/or assigns, grants 
an irrevocable nonexclusive license under the claims of the 
patent to foreign manufacturers Bowe, Neil & Spencer, AMA, 
Union, and Suprema, and to their successors and/or assigns, to 
sell or use in the United States imported machines which perform 
the process claimed in the patent. 

Paragraph 3. In consideration of the license granted in para- 
graph 2, each of the said manufacturers shall pay a royalty to 
complainant of 2 percent of the first $2,500.00 and 1 percent on 
any remaining portion of the f.o.b. (plant of manufacture) whole- 
sale price of the alleged infringing machines imported into the 
United States. 

Paragraph 4. Complainant, its successors and/or assigns, grants 
an irrevocable nonexclusive license under the claims of the patent 
to Du Pont, Harvcons, United Tex-Care, Spencer America, 
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Permac, and Goldfarb (which are the firms which have allegedly 
imported such machinery during the 6 years preceding this inves- 
tigation), and to their successors and/or assigns, to sell and/or 
use in the United States imported machines which perform the 
process claimed in the patent. 

Paragraph 5. In consideration of the license granted in para- 
graph 4, each of the said importers shall pay a royalty to com- 
plainant, to be calculated as set forth above, if said machines are 
imported from a foreign manufacturer other than the respondents 
herein. 


* * * * * * * 


Paragraph 8. The manufacturers set forth in paragraph 2 shall 
pay a royalty as set forth in paragraph 3 for each of the manu- 
facturers’ machines licensed to perform the patented process and 
imported into the United States on or after April 17, 1980. 

Paragraph 9. The importers set forth in paragraph 4 shall pay 
a royalty as set forth in paragraph 5 for each of the machines 
licensed to perform the patented process and imported into the 
United States by or for the said importers on or after April 17, 
1980. 


* * * * * * * 


Paragraph 11. No respondent admits that the patent is valid, 
that any machine imported into the United States infringes it, 
that any respondent has induced or contributed to infringement, 
or that any imported machine is capable of infringing the patent. 

Paragraph 12. The agreement terminates on the expiration 


date of the patent or upon a declaration of invalidity by a court 
of competent jurisdiction. 

The complete text of the settlement agreement, except for 
confidential business information contained therein, is available 
for public inspection during normal business hours (8:45 a.m. to 
5:15 p.m.) at the Office of the Secretary, U.S. Interr ational 
Trade Commission, 701 E Street NW., Washington, D.C. 20436. 


SUBMISSION OF COMMENTS 


All comments should conform to rule 201.8 of the Commission’s 
Rules of Practice and Procedure (19 CFR 210.8) and should be 
addressed to the Secretary, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436. All comments should 
reference investigation No. 337-TA-84. 


By order of the Commission. 
Issued: August 24, 1981. 


Kennetu R. Mason, 
Secretary. 
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